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CONFLICT OF LAWS AS APPLIED TO ASSIGN- 
MENTS FOR CREDITORS. 


HEN a trader or a trading corporation becomes insolvent 

the common law of England and America permits the 

several creditors to obtain such advantage and preference as legal 

diligence may chance to give them, and authorizes the debtor to 
make such preferences among them as he pleases. 

Bankrupt laws are intended to change all this, and to give to all 
creditors of equal rank an equal share in the debtor’s property. 
Courts of Equity, though they cannot interfere with legal diligence 
or legal assignments, have borrowed the notion of equality, and 
will apply it whenever a case is fully under their control, as where 
an insolvent corporation is being wound up, or where creditors 
proceed in equity against equitable assets. 

Not only in Courts of Equity but in the mercantile world it is 
now admitted to be both wise and just that all creditors should 
share alike the assets of an insolvent. In some of our States 
bankrupt laws have been passed, and in others laws regulating 
general assignments, all aiming, with more or less success, at 
this equality. ) 

Notwithstanding this general consensus of opinion, it is impos- 
sible to attain equality among creditors if the debtor has property 
and owes debts in several States or countries, by reason of a cer- 
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tain principle of law which was adopted in this country when 
the conditions of business were very different from those now 
obtaining. 

The several States of the United States are, in law, foreign 
to each other, and the effect in one State of bankruptcy of a 
debtor in another State or in a foreign country depends upon 
the doctrines of private international law as understood in the 
States in which the questions arise. The principle above referred 
to, which is the established law throughout the United States, is, 
that a decree in a foreign country or a sister State, by which the 
property of a bankrupt resident in such country or State has 
been taken from him and vested in trustees for his creditors, 
will not receive recognition in our Courts as against the attach- 
ments of creditors who are citizens of the forum of the at- 
tachment, even when the decree precedes the attachment. 

A few decisions were supposed to go even farther, and to hold 
that a trustee thus appointed had no standing in our Courts; and 
that his title could not even prevail against that of the bankrupt 
himself. The case of Abraham vz. Plestoro, 3 Wend. 538, was cited 
for the doctrine. But that decision has been explained to mean 
much less, and in the highest Court of the State where it was 
made (New York) a trustee in bankruptcy in England has lately 
recovered from the bankrupt himself, who. happened to be in New 
York, funds which the bankrupt had collected from debtors of his 
firm residing there. Jz ve Waite, 99 N.Y. 433. 

Some dicta in Booth v. Clark, 17 How. 322, have been taken 
to mean that a receiver or assignee cannot sue in the Courts of a 
State other than that of his appointment. But no such point was 
decided ; and it is important to observe that the receiver in that 
case was one appointed under a bill in equity for the benefit of a 
single creditor, and might be considered to be a mere officer of the 
Court appointing him. Receivers for the benefit of creditors 
generally under proceedings for foreclosure or winding up, and 
assignees under a State insolvent law, have repeatedly maintained 
actions which have passed the ordeal of the Supreme Court, and 
on that point no question can now be raised. 

In England the law was laid down about a century since, and 
has always been adhered to, that the decree of a foreign Court of 
the debtor’s domicile, vesting his property in trustees for creditors, 
transfers to them the personal property in England, in spite of 
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any legal diligence which English creditors or others may after- 
wards seek to exercise. 

Chancellor Kent, in Holmes v. Remsen, 4 Johns. Ch. 460, rea- 
soned in favor of this doctrine, and tried to introduce it into our 
jurisprudence, but without success. Our Courts still hold that our 
creditors attaching here, though their actions are begun after the 
date of the foreign decree, have the better right. 

The American doctrine is not founded on an avowed policy or 
principle that our own citizens should, in any event, have the right 
to the assets within our jurisdiction. If no creditor happens to 
be in a situation to attach the personal property, the foreign 
trustee may take it, and no injunction will be granted to restrain 
him at the suit of creditors here whose debts have not matured. If 
he does take it and remove it from the State, no action lies against 
him to recover it back for the benefit of our citizens. If a foreign 
creditor attaches first, though it be in the interest of the foreign 
trustee, our own citizens, afterwards attaching, are not given a 
priority. We merely say that we do not respect a foreign decree 
as against our own citizens, who have an opportunity to use the 
process of our Courts, whether our course seems consistent with 
the usual rules of international law or not. Thus Chief Justice 
Gibson says, in substance, in Miliken v. Aughenbaugh, 1 Penn. 
R. 117, 125, that our Courts do not consider that international 
comity requires us to interfere to prevent creditors who owe no 
allegiance to the foreign government from pursuing their reme- 
dies against any property which accident has subjected to their 
power. And Story, Confl. Laws, § 420, says: “The point 
hitherto has been a struggle for priority and preference between 
parties claiming against the bankrupt by opposing titles; the 
assignees claiming for the general creditors, and the attaching 
creditors for their several rights.” 

It is, therefore, not quite accurate to treat this point as one of 
conflict between the law of the foreign debtor’s domicile and the 
law of the sttus of his property here. We have no law of the 
situs giving preference to our creditors, but simply refuse to inter- 
fere and aid the foreign trustee against the legal diligence of our 
creditors who may have the good fortune to be able to attach or 
take in execution the effects here before the trustee has removed 
them. 

A policy to satisfy our own creditors first out of the assets here 
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would be a straightforward and intelligible policy, though narrow 
and selfish, Such was the law at one time in Maryland, and 
possibly in some other States. Our motive is to aid our own 
creditors ; but we do it, as it were, underhand, so that we have 
the discredit of a want of comity, and fail to reap its full advan- 
tages. 

The working of our rule is sometimes very annoying. If an 
insolvent trading corporation, for instance, is being wound up by 
receivers in New York, for the equal benefit of all its creditors, 
precisely as such a corporation would be wound up in Massachu- 
setts, and a debtor of the corporation is summoned as garnishee 
in Massachusetts, by a creditor of the corporation residing in 
Massachusetts, and answers that the receivers in New York have 
demanded payment of the debt or have begun an action for it 
against him, the Courts of Massachusetts will give precedence to 
their own attaching creditor. Taylor v. Columbian Ins. Co., 14 
Allen, 353. If the same debtor is sued by the receivers in New 
York, and answers that he is summoned as garnishee of the corpo- 
ration in Massachusetts, the Courts of New York will decide that 
the receivers have the better title. Osgood v. Maguire, 61 N.Y. 
524. 

Thus an honest debtor is twice vexed and put to trouble and 
expense ; and if the case in Massachusetts is finished first, and the 
judgment is satisfied, a preference is obtained by the attaching 
creditor, although the laws of both States, when dealing with their 
own insolvent corporations, insist upon equality among creditors, 
foreign and domestic. 

The injustice of the American practice has been often admitted, 
and several judges have suggested that the subject might be regu- 
lated with foreign countries by treaty. Such treaties have been 
made between some of the nations of Europe. 

In Dawes v. Head, 3 Pick. 128, the Supreme Court of Massa- 
chusetts, in the case of a deceased foreign insolvent who had left 
some property here, declared that the practice above referred to 
ought not to be extended, and that the true rule for distributing 
the estate here was to give to the creditors here their full and 
equal dividend, taking into account all the assets and all the debts, 
both here and elsewhere. This suggestion has been adopted by 
statute in several States and by decision in others.!_ In Harrison 





1 See 4 Kent, Com. 434. 
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v. Sterry, 5 Cranch, 289, both rules were adopted ; that is to say, 
the attaching creditors were first satisfied, and the surplus was dis- 
posed of with due regard to all debts and all assets. 

The reasons of policy and convenience which induced our 
Courts to refuse full operation toa foreign decree, apply with 
equal force to assignments by the debtor himself upon similar 
trusts. Most of our Courts give greater effect to the latter than 
to the former ; but if we admit, as we do, that a decree assigning 
movables is valid excepting against attachments, there is no sound 
reason for not making a similar exception to the operation of 
assignments in this country. The technical distinction, as usually 
given, is, that a decree does not operate by its own force (proprio 
vigore) in a foreign country, while an act of the party does so oper- 
ate ; but this is merely restating the proposition that we give full 
effect to one mode of assignment and only an incomplete effect to 
the other, both being valid or invalid as we may choose to give 
them much or little effect by comity. 

In some few States the law of comity is consistently adminis- 
tered, and an assignment by the party is only respected when it 
conforms to our notions of justice. But in most States, as we 
have said, an assignment of movables, made by the owner, and 
good at the place where it is made, is held good here, unless it 
contravenes some express statute or discriminates against our 
creditors as such. 

Real estate, both in England and the United States, cannot 
pass by a foreign decree, but must be conveyed by deed according 
to the forms and methods established by the law of the situs. 
When these forms are observed, there is no rational distinction 
between a transfer of land and one of movables. It is, however, 
sometimes held that the trusts upon which land is conveyed, as 
well as the forms of conveyancing, must accord with the general 
policy of the law of the sztus. It is undoubtedly true that if there 
is any positive law of the sztus, it must govern; but the better 
modern opinion is, that this applies to movables as well as to 
immovables. If no positive law intervenes, there is no sound dis- 
tinction between assignments of one kind of property or another 
in regard to the trusts upon which it is to be held. 

It results from the superior authority given to a deed of the 
debtor over a decree transferring his property, that an insolvent 
owning property in several States is forced to make an assignment, 
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though he and all his creditors whose wishes can be ascertained 
would prefer that he should become a bankrupt under the law of 
his State; because his assignment, promptly recorded, will pre- 
vent an attachment of real and personal estate held in one or more 
States not of his domicile, while a decree will not have this effect. 
Such an assignment is not as useful or as easily worked or as eco- 
nomical as one under a carefully drawn insolvent law like that of 
Massachusetts, and is less beneficial for the debtor and for his 
creditors than the decree, if only the latter would be given its due 
operation ; but there is no option if the debtor would preserve 
equality among his creditors against a race of diligence among 
them. 

It is obvious that, in the present state of commerce and of com- 
munication, it would be better in nine cases out of ten that all 
settlements of insolvent debtors with their creditors should be 
made in a single proceeding, and generally at a single place; bet- 
ter for the creditors, who would thus share alike, and better for 
the debtor, because all his creditors would be equally bound by his 
discharge. 

If there is inconvenience in proving debts in a foreign country, 
ancillary administration might be granted here, as is done upon the 
estate of a deceased person. 

It is not so easy to see how this result is to be reached in actual 
practice. A general bankrupt law would necessarily establish 
equality in this country as between debtor and creditors in the 
States, and might contain an enactment for foreign insolvents own- 
ing property here, putting them on the footing of Dawes v. Head 
and Harrison v. Sterry, minus the attachments in the latter case; 
or, with foreign nations, we might have treaties, as has been sug- 
gested by many jurists impressed with the injustice and confusion 
of our present practice. It is not, however, our purpose in this 
article to recommend a general bankrupt law, but only to point out 
the state of this branch of private international law. 

John Lowell. 


BosTON. 
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CRITICISMS UPON HENRY GEORGE, REVIEWED 
FROM THE STAND-POINT OF JUSTICE. 


R. GEORGE’S proposition for a fundamental amendment 
of the laws has two aspects. He proposes, first, to abol- 
ish all existing taxation and to raise the revenue needed for the 
expenses of government by a single tax upon the value of the 
land held by each land-owner, the tax not to exceed at any time 
the fair rental value of the land exclusive of distinguishable better- 
ments. He proposes, secondly, after the first step shall have been 
taken and a firm foothold secured, to use the machinery of taxa- 
tion to exact the entire economic rent of land, and to apply the 
surplus, above what may be required for the necessary expenses of 
government, to the common welfare, in ways to be devised. He 
assumes that economic rent, in the present state of this and of 
every civilized country, would largely exceed the amount required 
for necessary governmental expenses. This assumption, however, 
is not essential to his scheme. If the amount realized by his tax 
would not support the government, of course there would have to 
be taxes on other things, but the amount to be so raised would be 
less by the amount of the land-value tax. 

Before this project could be embodied in a law, many important 
details would require careful adjustment ; but it is now in a form 
that is sufficiently definite for a discussion of the principles upon 
which it is urged, and for the formation of an intelligent opinion 
thereon. So far, however, for the most part, critics have con- 
cerned themselves with the non-essentials of the proposed inno- 
vation ; they have missed the vital point in George’s reasoning. 
And this is true, as I venture to think, not merely of the strictures 
which one hears in casual conversation or reads in newspaper 
editorials. It is true also of the deliberate treatment which the 
subject has received at the hands of competent publicists, such as 
the Duke of Argyll! and Mr. W. H. Mallock? in England, and 
Gen. Francis A. Walker ® and Professor W. T. Harris‘ here. 

In this paper I propose, briefly and in outline, so that, if there 





1 “ The Prophet of San Francisco.’ Mineteenth Century for April, 1884. 

2 “Property and Progress.” A reprint of several essays in the Quarterly Review. 

8 “ Land and its Rent.” 

4 “ Henry George’s Mistake about Land.” Zhe Forum for July, 1887 ; also, more 
fully in Fournal of Social Science, No. XXIL., p. 116, e¢ seg. 
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be a fallacy or sophism, it may readily be detected, to set out the 
essential reasons for adopting George’s plan, and to point out, 
with reference to the principal current criticisms upon his doc- 
trines, wherein they fail to meet those reasons. 

Why should land be singled out and its holder made to bear 
a burden from which the owners of other sorts of property are 
exempt ? 

This is the vital question. Unless the answers to it are seen 
clearly and in right perspective, any judgment that may be 
made upon their sufficiency is bound to be defective. George 
gives two answers. The first, which is founded on purely eco- 
nomic considerations, in effect is: because material progress, in a 
community where absolute private property in land is maintained 
by law, acts, by force of that fact, like a wedge thrust midway 
into a social structure, to raise a few, without effort or merit on 
their part, and to grind down the masses of men however meri- 
torious they may be; and because property in land being qual- 
ified in the way proposed, poverty will be abolished for every 
man who is willing to work according to his ability. It is by 
focussing attention upon the argument from which this answer 
is drawn to the exclusion of another much simpler and very differ- 
ent answer that the able editors of influential journals confuse 
George with the German socialists, that Mallock } glibly dismisses 
George’s plan as “ monstrous,” that Walker ? declines with a sneer 
to consider George’s extra-economic reasoning, and that the 
Duke of Argyll,® himself appealing to the very principles upon 
which, unperceived by him, the second answer is based, describes 
his summary of George’s writings as a “reduction to iniquity,” and 
does not hesitate to say that “the world has never seen such a 
Preacher of Unrighteousness as Mr. Henry George.” 

The second answer, in substance, is : because land is not rightfully 
the subject of absolute property, and because the injustice of allow- 
ing it to be so acquired and held, will be remedied by the exaction 
and application to common uses of economic rent. 

So many fantastic schemes have been put forward in the name 
of man’s natural rights that there is, undeniably, some excuse 
for the incredulity with which propositions purporting to have that 





1 “ Property and Progress,” p. 7. 2 “ Land and its Rent,” pp. 141-2. 
3 See the pamphlet “ Property in Land,” containing a reprint of the Duke of 
Argyll’s Essay and of Mr. George’s reply. 
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basis are frequently met. But a little reflection will be apt to lead 
to a universal admission that the standard of right to which George 
appeals is valid. Little children in their play vaguely perceive 
and roughly act upon it in adjudging some of their fellows fair and 
others unfair. Our conduct in matters outside the domain of 
positive law, in a social club, for instance, is governed by it. In 
desperate emergencies, as at Cape Sabine, we unflinchingly exact 
the forfeiture of life itself from the man who will not conform 
to it. By its light, as by a beacon, our courts steer in construing 
constitutions and statutes, and in modifying the traditions of 
the common law to meet changed conditions. By that standard 
and no other the people of the United States of America are 
guided when the question is of breaking the ties of government, of 
establishing a new government, of making or amending constitu- 
tions, of framing statutes. I say, that in all such matters we are 
dominated by our natural conception of right; it is at least true 
that whén the question is put point-blank, and must be answered 
categorically, we confess that we ought to be. 

George’s notion of natural rights differs in no way from the 
commonly accepted notion. He perceives the natural differences 
among men in mental, physical, and moral qualities, and he ac- 
cepts such differences as facts without accusing God or nature of 
injustice in so ordering them. But when the question is of the 
relations of |. aan beings among themselves, he says (and who 
does not agree with him?) that each, as against all others, and so 
Sar as interference with him by them ts concerned, is entitled to him- 
self, to his life, to his liberty, to the fruits of his exertions, to the 
pursuit of happiness, subject only to the equal correlative rights 
of every other human being. Nor is he peculiar in his general 
idea of the functions of government and the proper scope of posi- 
tive law. In his view the primary function of government is the 
establishment of justice by securing to all the human beings within 
its jurisdiction their natural rights ; and it is a perversion and abuse 
of government if it perform other functions otherwise than in sub- 
ordination to that primary function, or if it make and enforce laws 
which abridge or deny those natural rights. 





1 It is important to emphasize the fact that George’s ultimate principles as to the 
rights of men and the functions of government are the same as those now generally 
accepted, for, the fact being so, there is evidently common ground for argument, and 
a fair prospect that argument will be fruitful of valuable results, The current notions 
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The rulings of the Supreme Court of the United States on the 
subject of the public health suggest an analogy which will help 
to such an understanding of George's views on land as is required 
for their intelligent refutation no less than for intelligently accept- 
ing them. It is now the settled law! that the governmental power 
to make laws for the protection of the public health is inalienable, 
the reason as stated by the court being that such power “is so in- 








are, I think, fully expressed in the following extract from Prof. W.G. Sumner’s “ What 
Social Classes Owe to Each Other,” pp. 162-4: “ Every honest citizen of a free state 
owes it to himself, to the community, and especially to those who are at once weak 
and wronged, to go to their assistance, and to help redress their wrongs. Whenever 
a law or social arrangement acts so as to injure any one, and that one the humblest, 
then there is a duty on those who are stronger, or who know better, to demand and 
fight for redress and correction. When generalized, this means that it is the duty of 
All-of-us (that is, the State) to establish justice for all, from the least to the greatest, 
and in all matters. This, however, is no new doctrine. It is only the old, true, and 
indisputable function of the State; and in working fora redress of wrongs and a cor- 
rection of legislative abuses, we are only struggling to a fuller realization of it, — that 
is, working to improve civil government. We each owe it to the other to guarantee 
rights. . . . Rights should be equal because they pertain to chances, and all ought to 
have equal chances so far as chances are provided or limited by the action of society. 
This, however, will not produce equal results, but it is right just because it will pro- 
duce unequal results — that is, results which shall be proportioned to the merits of 
individuals. We each owe it to the other to guarantee mutually the chance to earn, 
to possess, to learn, to marry, etc., etc., against any interference which would prevent 
the exercise of those rights by a person who wishes to prosecute and enjoy them in 
peace for the pursuit of happiness. If we generalize this, it means that All-of-us 
ought to guarantee rights to each of us. But our modern, free, constitutional states 
are constructed entirely on the notion of rights, and we regard them as performing 
their functions more and more perfectly according as they guarantee rights in conso- 
nance with the constantly corrected and expanded notions of rights from one genera- 
tion to another.” George’s published writings show him to be in full accord with this 
formulation of principles by Professor Sumner. It is in the application of these prin- 
ciples to facts that he leaves the beaten track. For example, his argument for the 
abolition of the legal institution of absolute property in land may be thus stated: The 
institution should be abolished, because (on principle) “all ought to have equal 
chances so far as chances are provided or limited by the action of society,” and be- 
cause (as a fact) with that institution existing, it is impossible for all to have equal 
chances. Again, he advocates the assumption by government of businesses that are 
necessarily monopolistic, such as railroads and the telegraph, because, as a fact, that 
is the only way in which we can effectually guarantee each to the other equality of 
chances, the only way in which we can really “establish justice for all.” Professor 
Sumner’s way of expressing ultimate principles is somewhat unusual. For similar 
ideas stated in more familiar terms, see the dissenting opinions of Mr. Justice Field 
and Mr. Justice Bradley in the Slaughter-House Cases, 16 Wall. 36; the concurring 
opinions of the same judges in Butchers’ Union v. Crescent City Co., 111 U.S. 746; 
and the opinion of the court in Yick Wo v. Hopkins, 118 U.S. 356. See also the 
Declaration of Independence. 

1 Butchers’ Union Co, v. Crescent City Co. 111 U.S. 746; Slaughter-House 
Cases, 16 Wall. 36. 
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dispensable to the public welfare that it cannot be bargained away 
by contract ;” that, under the laws at any time provided for the 
protection of the public health, individuals may acquire property 
rights (e. g., the exclusive right withina designated area to keep 
a place for slaughtering animals and preparing their meat for 
market) which are unassailable, and must be respected by other 
individuals ; and that property so acquired is held subject to the 
right of the legislature to qualify or destroy tt at will according to 
its judgment of what the public interest requires, and without regard 
to investments that may have been made or calculations based on the 
action of a prior legislature, even though such action took the form 
of a contract. In contrasting land with public health, it will be 
necessary to disregard whatever constitutional recognition there 
may be that property in land is precisely like property in buildings 
or chattels, and also to use the term “legislature” broadly so as 
to include the people themselves when performing the supreme 
legislative function of making or amending constitutions, as well as 
the particular bodies to whom legislative power under our system 
is delegated. Doing that, the contents of George’s thesis on land 
may be described as follows, in terms suggested by the judicial 
rulings on public health: (1) The due regulation by law of the use 
of the land within the government’s jurisdiction is indispensable 
to the public welfare, for so only can the natural rights of all 
the people be secured. (2) Hence government cannot deprive 
itself or be deprived of the power to regulate the use of land at any 
time and in any manner that is adapted to secure to all the people 
their natural rights ; z. ¢., such power cannot in any manner be sus- 
pended or abdicated or otherwise alienated. (3) Under the laws 
that at any time exist individuals may acquire property in land, 
which must be respected by their fellows, and such property, 
according to its nature, as determined by existing law, they may 
use or abuse, sell, donate, or devise, substantially as they please. 
(4) But no property in land can be acquired except subject to the 
limitation that it may at any time be qualified or destroyed at 
the will of the legislature, expressed in general laws applying to all 
the land within the jurisdiction. Observe as to these four propo- 
sitions, that they contain no intimation as to the body to which, 
in the distribution. of governmental powers, the regulation of the 
land is or should be committed; that is a separate question not 
necessary to be considered now. Observe also, that whether these 
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propositions are correct or not is a question which may be argued 
and decided precisely like the question of the constitutionality of 
a statute, if we take as a statement of the supreme law, that the 
primary function of government is to secure to all its people their 
natural rights. Observe also, that if the supreme law is so, and 
if these propositions are correctly deduced therefrom, no man 
now has any property in land which cannot rightfully be qualified 
or destroyed without compensation by general laws designed to 
regulate the use of land, though if absolute property in land is 
recognized in our existing constitutions our judges and congress- 
’ men and the members of our state representative legislatures are 
bound thereby, and only the people themselves, in whom all sov- 
ereign powers ultimately merge, could declare that result. 

How, then, are conclusions so momentous reached? The heads 
of the argument are as follows: (1) Land is, literally, indispen- 
sable to life. “How long,” asks George, “could the strongest 
and most resourceful human being maintain life in interplanetary 
space?” The land is man’s foothold, his resting-place, his oppor- 
tunity ; the only source whence the materials which his faculties 
require to work upon can be extracted ; the only part of space 
where nourishment can be obtained. The right to life, therefore, 
involves a right to land, title to which vests at birth and by the 
fact of birth in every human being ; and such right, as against all 
other human beings, like the right to life, has no limit except such 
as the equal correlative rights of others impose. (2) Land 
varies in fertility, salubrity, accessibility, and generally in desira- 
bleness. Laws, therefore, securing to some men as absolute pro- 
perty the best parcels of land within the government’s jurisdiction 
are unjust inasmuch as the natural right of other men to the best 
parcels is as good as and equal to that of the favored ones, and 
such other men are not compensated for the difference in desir- 
ableness between the best lands and such lands as are open to 
them. (3) The land within the jurisdiction of the government 
is limited in amount, and is, therefore, capable of full appropria- 
tion by some to the exclusion of others; and when this happens, 
as is now practically the case in the State of New York, in Massa- 
chusetts, in England, in Ireland, the dilemma currently attributed 
to the Marquis of Salisbury is presented by the laws to some 
men and not to others; some must pay rent to others or they 
must emigrate. This dilemma is forced upon some and not upon 



























CRITICISMS UPON HENRY GEORGE. 271 


all, and, therefore, either alternative is a substantial infringement of 
natural rights. If emigration is accepted, the non-landholder must 
leave the place where he wishes to be, where his relatives and his 
friends live, where his ancestors dwelt, and go to and abide in a 
country he does not wish to live in; that is, his liberty (all others 
not being equally coerced) is in so far restricted. If, on the con- 
trary, he prefers to yield to the demand for rent, he must surrender 
some portion of his property, and his natural right to what he has 
acquired by the exercise of the powers and faculties with which 
nature has endowed him (all others within the jurisdiction not 
being put by the laws in the same predicament) is in so far 
impaired. (4) The conclusion is, that absolute property in land 
as a legal institution is inconsistent with and destructive of the 
natural right to life, the natural right to liberty, the natural right 
to the fruits of one’s exertions, and, as the natural right to the 
pursuit of happiness depends upon the enjoyment of these other 
rights, the institution is inconsistent with and destructive of that 
natural right also. And hence, also, it follows (unless it be not 
true that the main purpose of government is to secure to all its 
people their natural rights, and unless it be not true that the public 
welfare primarily depends upon those rights being secured) that 
the land is not the rightful subject of absolute property, but its 
use and occupancy must be regulated by law. 

If we take a comprehensive view of the points just enumerated, 
it will be conceded probably that the only one that need be dwelt 
upon is the first. That the power to regulate the use of land must 
be regarded as an essential function of government if such regu- 
lation is the only way in which the natural rights of all can be 
secured, seems scarcely open to fair doubt. So as to the third 
point ; the Marquis of Salisbury’s dilemma is unjust only if the laws 
upholding private property in land as we now have it are unjust, 
and those laws are unjust only if there be a natural right to 
land which they deny. And the second point, in the very form 
of its statement, depends for its validity upon the existence of such 
aright. The second, third, and fourth points are evidently mere 
corollaries of the first. That granted, they follow; that denied, 
they also fall. 

These, then, are the questions: Has every human being, as 
against others, a natural right to land? and if so, is there any 
limit to such right except that prescribed by the equal rights of 
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other human beings? These questions involve nothing recondite. 
Their difficulty, if they have any, lies in their simplicity. Pretty 
much all that one man can do for another towards solving them 
is to present them clearly and ask, “ What do you think ?” 

In treating these questions, George argues little and refines not 
at all. In his various writings he presents his views in different 
forms, but always as though he considers what he says to be self- 
evident so soon as attention is fixed upon it. Natural rights, he 
thinks, spring from and are testified to by the natural facts of 
individual organization, —~‘‘the fact that each particular pair of 
hands obey a particular brain and are related to a particular 
stomach ; the fact that each man is a definite, coherent, independ- 
ent whole.” He declines argument with those who assert that 
all rights spring from the grant of the sovereign political power, and 
that none are natural, and he quotes the Declaration of Independ- 
ence, the preamble to the Federal Constitution, and the French 
Declaration of Rights as true descriptions of natural rights and 
of the subordination of government thereto.? As to the right to 
land, he says (referring specifically to Ireland): “Since, then, all 
the Irish people have the same equal right to life, it follows that 
they must all have the same equal right to the land of Ireland. If 
they are all in Ireland by the same equal permission of nature, so 
that no one of them can justly set up a superior claim to life 
than any other one of them, so that all the rest of them could not 
justly say to any one of them, ‘ You have not the same right to live 
as we have; therefore we will pitch you out of Ireland into the sea,’ 
then they must all have the same equal right to the elements which 
nature has provided for the sustaining of life,—to air, to water, 
and to land; for to deny the equal right to the elements neces- 
sary to the maintaining of life, is to deny the equal right to life. 
Any law that said, ‘Certain babies have no right to the soil of 
Ireland ; therefore they shall be thrown off the soil of Ireland,’ 
would be precisely equivalent to a law that said, ‘Certain babies 
have no right to live; therefore they shall be thrown into the sea.’ 
And as no law or custom or agreement can justify the denial of the 
equal right to life, so no law or custom or agreement can justify 
the denial of the equal right to land. It therefore follows from the 
very fact of their existence that the right of each one of the people of 





1 “ Progress and Poverty,” Book VII., chap. i. 
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Ireland to an equal share in the land of Ireland is equal and inalien- 
able ; that is to say, that the use and benefit of the land of Ireland 
belong rightfully to the whole people of Ireland; to each one as 
much as to every other; to no one more than to any other; not to 
some individuals to the exclusion of other individuals; not to one 
class to the exclusion of other classes; not to landlords, not to 
tenants, not to cultivators, but to the whole people. This right 
is irrefutable and indefeasible. It pertains to and springs from 
the fact of existence, the right to live. No law, no covenant, 
no agreement can bar it. One generation cannot stipulate away 
the rights of another generation. If the whole people of Ireland 
were to unite in bargaining away their right in the land, how 
could they justly bargain away the right of the child who the next 
moment is born? No one can bargain away what is not his; no 
one can stipulate away the rights of another. And if the new-born 
infant has an equal right to life, then has it an equal right to land. 
Its warrant, which comes direct from nature, and which sets aside 
all human laws and title-deeds, is the fact that it is born.” 3 

This simple deduction of a right to land belonging to every 
human being as against all other human beings becomes more 
forcible and convincing if placed in sharp contrast with the sources 
of the titles to land which the positive laws now uphold. “Con- 
sider for a moment [says George] the utter absurdity of the titles 
by which we permit to be gravely passed from John Doe to 
Richard Roe the right to exclusively possess the earth, giving ab- 
solute dominion as against all others. In California our land-titles 
go back to the Supreme Government of Mexico, who took from 
the Spanish King, who took from the Pope when he by a stroke 
of the pen divided lands yet to be discovered between the Spanish 
or Portuguese; or, if you please, they rest upon conquest. In 
the Eastern States they go back to treaties with Indians and grants 
from English kings; in Louisiana, to the Government of France; 
in Florida, to the Government of Spain; while in England they go 
back to the Norman conquerors. Everywhere not to a right which 
obliges, but to a force which compels. And when a title rests but 
on force, no complaint can be made when force annuls it. When- 
ever the people, having the power, choose to annul those titles, no 
objection can be made in the name of justice. There have existed 
men who had the power to hold or to give exclusive possession of 


1 “The Land Question,’ chap. v. 
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portions of the earth’s surface, but when and where did there exist 
the human being who had the right ?”} 

Nor shall we find any ground for doubting the soundness of 
George’s deduction if we place by the side of it the reasons which 
are offered in defence of the existing institution. Those reasons 
are summed up, very tersely, by Prof. W. G. Sumner, as follows : ? 
“The reason for allowing private property in land is, that two men 
cannot eat the same loaf of bread. If A has taken a piece of land, 
and is at work getting his loaf out of it, B cannot use the same 
land at the same time for the same purpose. Priority of appro- 
priation is the only title of right which can supersede the title of 
greater force.” Force may be laid out of account altogether, for 
no one can base a title of right upon it alone without admitting 
that mere force, whether of ballots or of bullets, can to-day right- 
fully wipe out existing titles and confer others in their stead. Pri- 
ority of occupation is a mere straw of barely sufficient weight to 
turn balanced scales ; how little it counts against such considera- 
tions as George adduces will be seen if we suppose a man owning 
a farm to die intestate leaving a son, X, who, as heir-at-law, takes 
full possession of the farm; in a month or so a posthumous son, Y, 
is born; clearly X’s prior occupation of the farm gives him no 
right to exclude Y from it. It is doubtless true, as Prof. Sumner 
says, that while one man is getting his loaf out of a piece of land 
another man cannot use the same land at the same time for the 
same purpose. The difficulty with this, as an explanation or justi- 
fication of the legal institution of private property in land, is that it 
does not explain or justify. ‘ Private property in land,” as the 
phrase is used by Prof. Sumner, has a very different signification 
from what it has in the mouths of lawyers and judges. In his 
sense of the words there would be private property in land if 
George’s plan were followed. But the existing legal institution 
means that one man and his heirs and assigns, without doing any- 
thing whatever, may perpetually exact a part of the loaves which 
other men by their labor get out of the land. It means the hold- 
ing of land out of use in anticipation of increase of population and 
increased general need for land. It means that one man may own 
a thousand-fold more land than he can by possibility use, and may, 
if he please, exclude all others therefrom. It means the Irish 





1 “ Progress and Poverty,” Book VII., chap. i. 
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landlord, Mr. William Scully, owning now 75,000 acres of the rich- 
est land in Illinois It means the Maxwell Land Grant? embra- 
cing in a single title 1,714,964;%4 acres of land. It means the 
half of England owned by some five thousand persons. It means 
Ireland. It means the crowded tenement-houses and the vacant 
lots of Manhattan Island. This reason of Prof. Sumner for allow- 
ing private property in land, as we now have it, is like that of the 
people in Lamb’s fable who burned down houses in order to roast 
their pig. 

Whoever reflects upon this subject, however, will be likely to 
reserve his opinion till he has compared land as a subject of abso- 
lute property with other things. Here George and his opponents 
start from the same point. They, not less strenuously than he, 
insist that property in material things is sacred because founded 
upon a natural right which the positive laws may recognize, pro- 
tect, and secure, but which they do not create, and cannot right- 
fully impair or take away. Generically, all natural rights may be 
grouped in one phrase, —the right as against all others of each 
man to himself, unlimited save by the equal correlative rights of 
others. A right to one’s self, — the idea plainly connotes a right (as 
against and to the exclusion of others) to what one acquires by 
the exertion of his natural faculties, whether mental or physical ; 
plainly also a right to enjoy what is so acquired in any way one 
pleases, to use it, to give it away, to will it away, to exchange it for 
something more desired (provided another can be found willing to 
join in the exchange), and to hold what is received on exchange 
by its original title ; and also a right in donee, legatee, and vendee 
to hold what they receive; and this is what is signified by the 
word property, whatever material thing it is applied to. Now, land 
can be acquired by the exercise of one’s natural faculties as really 
and effectually as can any other physical thing, ¢.¢., a marble 
statue ; for possession can be taken of it, the trees on it can be 
felled, the roots dug up, the weeds destroyed, the moisture drained 
off, the stones removed, the soil made mellow by the plough and 
rich with manure, — acts essentially similar to the quarrying of the 
marble and the chiselling of it into form. In neither case is any 
matter created, that being beyond man’s power to do. In both— 
cases possession is taken and form is changed by brain-directed 





1 George, “ Protection or Free Trade,” p. 129. 
2 Maxwell Land Grant Case, 121 U.S. 325. 
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labor, and nothing else is done or happens, Between the two 
series of acts there is no difference whatever, save in the quantity 
of matter appropriated ; and that difference, enormous though it be, 
may not in fact be relatively greater than exists, as to quantity of 
matter appropriated, between the same statue and an animalcule 
which a microscopist has caught and caged, and stored in-his cabi- 
net. George’s opponents, seeing this, assert that there is no valid 
basis for distinguishing between the animalcule, the statue, and the 
land as subjects of property; the counter argument ‘they say) 
must necessarily be unsound, or it opens wide the door to commu- 
nism. But do they not overlook something ? 

One consideration, at least, is lost sight of, which is, that the 
deduction of a right to land from the right to life is quite as simple 
and quite as obvious as the deduction from the right to one’s self 
of a right to hold and enjoy what one can by the exercise of his 
faculties. Ifthere really be a conflict between the latter right and 
the former, the latter should certainly yield far enough at least to 
allow the maintenance of life. It may be said with truth, however, 
that this consideration of itself makes no greater concession than 
that necessary ; and we must look farther. 

If we add a human being to the list of typical things which we 
have taken for illustration, we shall be certain that some essential 
consideration is ignored by those who argue that because by 
the exertion of mind and muscle the land, the animalcule, and the 
marble statue can be, and are in fact, reduced. to possession, 
therefore no distinction is to be made between them, and all are 
to be deemed rightful subjects of property; for men can make 
slaves of their fellow-men, and they have done so frequently, with 
the exertion of considerable mental and much physical force. Yet 
it is certain that human beings are not rightfully the subjects of 
property. 

The thing forgotten is this : the natural rights are not absolute, 
but as to every man are limited by the corresponding rights of 
other men. This is the only qualification, and it is not easy always 
to keep it in sight; but it is unquestionably a real and a most 
important one. By virtue of it a man alone upon a prairie may 
rightfully do pretty much everything that it is within his natural 
powers to do, while the same man in a crowded church or theatre 
is practically restricted to keeping his eyes and ears open. With 
this qualification before the mind, the reason is plain for distin- 
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guishing human beings from other things as subjects of property, 
for one cannot be the slave of another unless his rights are sub- 
ordinated to those of that other; but in fact his rights and those 
of the other are equal. There is a distinction between land and 
other material things which is based upon the same qualification. 
Consider the natural right which gives sanctity to property in 
material things, viz., the right to acquire things by the exertion 
of one’s mental or physical powers. The exertion of one's natural 
powers is evidently the central idea, and if we bring together that 
idea and the qualification upon all natural rights, we shall see that 
a material thing is not rightfully the subject of absolute property 
if the appropriation of it by the exertion of one man’s natural 
powers interferes with the equal right of other men to exert their 
natura] powers. 

The appropriation of land does so interfere. To test the prin- 
ciple, it will be proper to take for illustration a community like 
New York or Massachusetts, whose laws maintain private property 
in land, and in which all the land has been fenced in, or substan- 
tially so; for such communities are numerous, and, as population 
increases, will become more numerous. In such a community, 
obviously, a landless man cannot do anything zudividually. He 
cannot obtain for himself food, or clothing, or shelter, or fire; he 
is dependent upon other men for such alms or for such employ- 
ment as they are willing to give him; he cannot by any exercise 
of his faculties legally compel other men to give him either alms 
or employment. Unaided by other men he is pretty much as 
powerless to exert the faculties which nature has given him as 
though he were in the space between the stars. The reason why 
he is thus worse off than his fellows, the sole reason, is the fact 
that he is, and they are not, shut out from the land which nature 
gave to men to exert their faculties upon. He can, to be sure, 
exert his faculties to take himself beyond the pale which the laws 
have drawn around the land; but the pressure upon him to do 
that (being caused by other men having been allowed to appro- 
priate and hold all the land of that community) is in itself a great 
interference with his equal right to exert his natural faculties. 

The appropriation of things other than land, such as, brute 
animals, grain, timber, minerals, and generally the raw materiaJs, 
of which all the commodities which men need or desire are made, . 
does not so interfere; for there is no limit, or no known limit, 
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to the supply of things of this class which men by labor can 
acquire, if the land, which is the source of supply, be not monopo- 
lized. By concentrated effort particular species of the class may 
be temporarily exhausted, but only temporarily, and not all species 
at the same time. Moreover, it is beyond human power to separate 
permanently from the general stock the matter of which things of 
this class are composed. Consider, the water which you dip from 
a spring is not lost or destroyed: sooner or later it evaporates, or, 
if you drink it, it leaves your body in forms which you are con- 
stituted by nature to loathe and reject, and you would not keep 
it if you could. So it is generally. No form in which nature 
presents matter, no form which men by their labor give to matter, 
is stable; even iron rusts and gold abrades; and when the form 
changes the matter escapes. Light, heat, winds, rain, frost, moths, 
worms, and other forces are pulling down as fast as the same 
and other natural forces, including those of man, are building up. 
Human powers can dam or turn the stream of change long enough 
to satisfy human wants, and not much longer. In short, though 
one man or many take what they can of things of this class, and 
keep what they take as long as they can, the equal right of other 
men to exert their faculties in the same manner is not thereby 
appreciably, if at all, interfered with. 

The fact that the supply of material things which are adapted 
to the satisfaction of human wants is practically unlimited, is the 
sole justification for permitting them to be acquired and held 
without restriction. If the supply were limited, there would have 
to be restriction. Do we not all concede this in unusual cases when 
locally or temporarily the supply is short, as in a shipwreck or 
polar expedition? On the other hand, the fact that the land, 
being the source of all things that minister to human wants, is 
strictly limited in quantity, and varies greatly in desirableness, is 
itself a sufficient reason for asserting that it cannot rightfully be 
appropriated absolutely and in perpetuity. 

It may be said (and it is surprising to find so acute a man as 
Mr. Mallock’ perplexed by the thought) that nature knows 
nothing of “countries,” “states,” “communities,” and “govern- 
ments;”’ that the phrases “right to life” and “right to land” 
express relations which each man bears to the whole human race, 
and not to the people of a particular country or under a particular 
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government ; and that every man may be admitted to have a 
right to live somewhere and to some land without admitting that 
he has a right to live here or to the land of this country. No one 
who really saw and believed in the rights to life and land, and felt 
their immense significance, could say such a thing as that. Let 
us see: Take another natural right, which is deeply and truly 
believed in, and whose value and weight are perceived, — liberty, 
for instance. That right, too, is a relation which each man bears 
to all the rest of the race; that, too, in logical, if not in chrono- 
logical order, precedes governmen:. and states; but who ventures 
to risk his reputation for intelligence and sound judgment by 
denying that one is justified in complaining, nay, ultimately in 
rebelling, if the laws of the State of which he is a citizen deny him 
his natural right to liberty or fail to secure it to him as fully as 
circumstances at any time permit, and as fully at all times as they 
secure it to any other citizen of that State? If there be natural 
rights to life and land (and whether there are or not depends upon 
other considerations than the one now noticed) they must be dealt 
with by governments and states as the natural right to liberty is 
dealt with— must they not? There are no laws of the world 
which uphold private ownership of land any more than there are 
universal laws which maintain slavery or peonage. The institution 
in either case exists by force of the laws of the particular State 
' within whose jurisdiction the land or the men affected by it are. 
Are the people of such a State any the less entitled, among them- 
selves, one as against another, to be made secure in their natural 
rights by its laws, because there is no federation of nations, no 
sovereign government over the world, nor other practicable way 
of securing natural rights universally ? 

What precedes is all that can be given here of the argument 
offered to show that unrestricted private ownership of land as a 
legal institution involves a wrong which a government established 
to secure the natural rights of its people is bound to remedy. 
Observe that no reference, even by implication, has been made to 
the value of land. It is of much importance to exclude the idea 
of value from that part of the case, or to refer to it merely as a test 
for determining whether the possibility of injustice which absolute 
property in land necessarily involves has become actual injustice 
in any given community at any given time. For, unless one is cau- 
tious, it will shunt the mind to a wrong track. The argument for 
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the land-value tax is very apt to assume the form, and, if one may 
judge from current criticism, is quite generally understood to have 
the form, that because the value of land increases without effort 
on the part of the landholder as the community grows, there- 
fore the community has earned such value, and may justly take it 
for common purposes. In that form the argument is fallacious 
beyond question. The value of land is its relation as to exchange 
to the other things which men desire. How can such a relation 
give rise to an obligation to pay money? Chattels fluctuate in 
value as well as the land, and for similar causes, increase being 
without merit as decrease is without fault on the part of their 
owner ; and for this one need look no farther than to the daily 
quotations of corporate stocks, though other illustrations with- 
out number might be given. The truth is that a claim upon 
the value of land can be substantiated only by first success- 
fully impeaching the title of its occupant. Grant that the 
land is his property, and necessarily he is entitled to it at any 
particular time, that is, he has a right to exchange it at that time 
for other things, if he will and if he can, and it is nobody’s business 
whether he receives for it upon exchange many other things or 
few, much money or little; if he actually make an exchange, no 
other person, not even the State, as representative of all the rest 
of the community, can thereby acquire a right to take toll out of 
what he receives; still less can a right to exact money arise, be- 
cause he might have made an exchange if he had wished to. But 
if the land is not his, if others have as good a right to it as he has, 
and he is suffered to have the exclusive occupancy and use of it, 
then he ought in justice to make compensation to such others, 
and the question is, how much ? 

Land has no value when and where equally desirable land can 
be had by every man who wants it. But land varies greatly in 
fertility, accessibility, and, generally, in desirableness. Hence, if 
many want it they will pay money to get the better quality rather 
than put up with the poorer quality. They can afford to do so up to 
a sum which, subtracted from what they can make from the better 
land, leaves a remainder equal to the gross return they would receive 
for the same expenditure if they took the poorer land without pay- 
ing anything. The sum that can thus be paid measures the value of 
the better land. When all accessible land is taken up, and, through 
increase of population or otherwise, more is wanted, then all land 
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has a value which will go on increasing as population and the de- 
mand due thereto increases ; and to such increase there appears 
to be no limit save that those who want land must retain enough 
of what they have or earn barely to keep soul and body together. 
Hence, it follows that the value of land in any community at any 
given time measures both the natural differences in the quality or 
desirableness of land and also the need of the people of the com- 
munity generally for land. If now we annually exact from each 
occupant of land a sum equal to what such land alone, irrespective 
of its improvements, would rent for, and if we divide annually the 
fund thus raised equally among all the people of the State, or 
apply it to the use of all, is it not evident that all the people 
will stand on equal terms, or substantially so, with reference to 
the land? And if that is a result which justice requires us to 
bring about if possible, why are we not bound to make the ex- 
action? 

The fact that land has a value which is unearned by the occupant 
is no ground at all for exacting such value from him if the land is 
really his. But if it is not his, the fact that its value measures 
natural differences and the general need of the people for land 
enables us to do with great simplicity and with reasonable approxi- 
mation to accuracy what otherwise (so far as now appears) there 
would be no practicable way of doing at all. 

Such, in outline, is the argument based upon the principles of 
justice as distinguished from the principles of political economy, 
for the radical change of the positive laws which George advocates. 
It is next in order to test the strength of this argument by a 
general consideration of the objections that so far have been made 
to the proposed change. 

Many objections are nothing more than evil consequences, which 
are anticipated if the change be made. In strictness, such con- 
siderations are irrelevant. Without attempting in any degree to 
lift the veil of the future, we can determine whether, according to 
admitted principles, George’s proposition is just or not; if it is 
just, that itself is a sufficient reason for adopting it ; and we may 
confidently leave the future to take care of itself. Still, before 
dismissing the consequences of the innovation in this way, it is 
natural that we should try to find out as well as we can what they 
are likely to be, and it is material to do so for the purpose of 
ascertaining whether we can discern from that point of view 
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any flaw in the deductive reasoning which otherwise would escape 
observation. 

Whatever else may happen, one beneficial result seems certain. 
Much land which is now held for the probable future rise in value, 
but is unused and unimproved or nearly so, will be laid open to 
all who wish to use land. What the speculative element in the 
present market value of land (2.2, the element due to the proba- 
bility of increased demand in the future) amounts to, there are no 
data for precisely determining. But the fact that nearly the whole 
of our vast country has been already appropriated, and is now in 
the hands of private owners, so that a landless man may go from 
the Atlantic Ocean to far beyond the Mississippi River, and from 
the Pacific to the great mountains, without finding a place where he 
can legally dig a hole in the ground for shelter or build a fire of 
sticks for warmth; the further fact that by very much the larger 
part of the immense area so appropriated (relatively to its capacity 
and judged by the standard of cultivation which exists in other 
parts of the world) is unused or but slightly used ; and the further 
facts that come within our individual observation and experience, — 
justify the inference that the speculative element in the present value 
of land must be very great. Whatever that element really amounts 
to, the proposed tax, if adopted, will wipe it out completely. Land 
will have no value save what is due to difference in natural quali- 
ties and general desirableness. No man will hold more land that 
then has value than is actually required for his purposes, and the 
pressure upon him will be towards improving what he holds to the 
utmost. No man will hold land which he cannot or does not wish 
to use; for if it is better than other land in use he must pay a tax 
measuring the difference in quality, for which he will receive no 
return ; and if it is no better than the poorest other land in use 
there would be no motive for holding it, but rather a motive against 
holding by reason of the liability at all times that somebody wish- 
ing to use land may select that particular land, which would show 
that it had then become valuable, and be followed by the tax- 
‘gathrer’s claim. In brief, a very great body of land would be- 
come substantially free, and all the people of this country would 
stand, so far as abundance of natural opportunities is concerned, 
where their predecessors stood sixty or eighty years ago. Now, 
let any one put that result clearly before his mind and (waiving 
for the moment the justice or injustice of the means by which it is 
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to be brought about) say whether or not it is a state of things very 
greatly to be desired. Can any other than an affirmative answer 
be given? Furthermore, the annihilation of the speculative ele- 
ment of value is likely to have a particular beneficial effect in and 
near large cities, where now the density of population presents a 
great and terrible and threatening problem before which hitherto 
all the wisest and most humane of men have stood gasping and 
helpless. The importance of that problem may be judged of by 
those who will take the trouble to read the Rev. James O. S. 
Huntington’s recent paper on Zenement-House Morality.' With a 
great population eager for better quarters (a population now so 
crowded in parts of New York City that on the average families of 
five persons occupy but three rooms, and 290,000 people find 
“homes” upon a single square mile of land) capitalists could make 
few better investments than by putting up comfortable houses for 
rent on vacant city and suburban lots, if from the value of such 
lots’the speculative element were excluded. Houses would com- 
pete for men instead of men cutting each other’s throats, as now, 
in the competition for houses. 

Another result of the change that seems certain is that the bur- 
den of taxation upon productive industry would be materially 
lightened. Here also it is impossible to measure the amount of 
relief which would be given, for no statistics have been compiled 
with that object in view. The estimates of Professor Harris,? based 
on the census, have in them a good deal of guess-work, but they 
will answer for present purposes. Taking his figures,? the taxes 
now annually exacted for the support of the government are more 
than ten per cent. of the wealth annually produced. Such taxes 
fall very lightly upon land values, being drawn chiefly from com- 
modities and from houses and other real-estate improvements. 
Being so large they must seriously impede the production of 
houses, commodities, etc. If such taxes ‘could be completely 
abolished, is it not probable that the building of houses, the making 
of commodities, and industry generally would be greatly stimulated ? 
According to Professor Harris’ estimates a land-value tax at four 





1 The Forum, for July, 1887. 

2 “ Henry George’s Mistake about Land.” Zhe Forum, for July, 1887. 

8 They are: — 
Wealth annually produced » » -» ww * ee 7,300 millions. 
Annual taxes (National, State, County, Township, and District), 800 millions. 
Aggregate of Land Values (improvements excluded) . . 10,000 millions. 
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per cent. would yield not more than fifty per cent. of what is now 
raised. One-half of the present taxes taken from productive in- 
dustry and put upon land values, where the tax could not in any 
manner affect production, would doubtless have an important 
stimulative effect. Professor Harris, however, in his estimates 
makes no deduction for the annihilation by the enactment of the 
new tax laws of the speculative element in land: values; so that 
the amount that (according to his figures) could be taken off from 
the present objects of taxation would be much less than fifty per 
cent. Suppose it were but twenty per cent., would there not still 
be a substantial beneficial effect upon industry ? 

The advocates of George’s plan believe that many other advan- 
tages would follow, the chief of which is the abolition of poverty 
for all who will work.! It is enough to mention these only in this 
place. 

What, now, is offered upon the other side? The disturbance 
and readjustment of investments would be proper to be considered 
in determining upon the most judicious method of bringing the 
change about; but, being temporary merely, they may be disre- 
garded for all other purposes. So, also, we may pass over the 
effect of the destruction of the speculative element in land values ; 
such destruction cannot affect the land itself, which will remain as 
useful in all respects as now. 

It is claimed that George’s plan involves a great extension of 
the ordinary functions of government, which would be evil. This 
claim seems to rest on the floating general notions and theories 
which are summed up in the words /atsser faire. It is not neces- 
sary now to discuss the soundness or the limits of the principle of 
laisser faire, or how far it can properly be invoked when the ques- 





1 In aseries of articles on “ Land, Labor, and Taxation,” by Prof. R. T. Ely, of Johns 
Hopkins University, published in Zhe /ndependent (Dec., 1887), George’s plan was 
criticised as inadequate to accomplish all that is claimed for it. To this criticism George 
replied in his weekly journal, Ze Standard (Dec. 31, 1887), and pointed out, more 
clearly than he has elsewhere done, his reasons for supposing that the startling result 
stated in the text would follow. While Professor Ely denies that George’s reasons for 
this conclusion are sufficient, it is easy to infer that, in his opinion, many very beneficial 
results would reasonably be anticipated; but, like most professional economists, he 
balks at the question of justice. The discoveries of the economists as to the nature of 
rent lie at the base of George’s plan. With this acknowledgment I beg to be permit- 
ted to suggest that the economists would do well to drop the question of justice, stick to 
their proper functions, and tell us frankly and distinctly, with reasons, what the economic 
effects of George’s plan, if adopted, would be. I conceive that as economists they have 
nothing to do with the question of justice, That question belongs to jurisprudence. 

















CRITICISMS UPON HENRY GEORGE. 285 


tion is of paying to a man or expending for his benefit money, 
which is his of right ; that is, when the question is of “establish- 
ing justice,” for George’s plan does not necessarily involve any 
immediate extension of the present functions of government. If 
there can be any reliance whatever on the census and Professor 
Harris’ calculations, the aggregate of present land values, deducting 
nothing for the destruction of the speculative element, would not 
yield a tax equal to one-half the necessary expenses of govern- 
ment ; and making that deduction the proceeds of the tax would 
very likely not equal one-quarter of those expenses. Population 
must greatly increase, therefore, and many years pass before any 
question of what to do with a surplus can arise. Till then the 
advantage to the people of the new tax would lie partly in the 
weight of other taxes being lessened, but chiefly in the opening up 
of natural opportunities. On the other hand, supposing the census 
‘and Professor Harris to be in error, if a surplus over the neces- 
sary expenses of government were at once to arise, it is arguable 
that the government would better throw it into the sea or make an 
annual bonfire of it than leave it to be a bounty, as it is now, upon 
the locking up of land. It would be open to the advocates of /aisser 
Jaire to take that view, if they choose, and still to accept a substan- 
tial part of George’s plan. 

It is said that the plan logically leads to socialism, and that if it 
be adopted socialism will be the inevitable result. Those who say 
this, like the socialists themselves, make no distinction between 
land on one hand and the fixed capital, tools, and instruments of 
production on the other, which the socialists would have the state 
take to itself. But if there bea valid distinction between land and 
these other things as subjects of property, the dread of socialism 
is groundless ; and that there is such a distinction George tries to 
show. Hence this objection is out of place so long as the reasons 
for the distinction are not met and overthrown. We have always 
been socialistic to some extent, and apparently always must be so, 
more or less. We have the Erie Canal, the Mississippi River im- 
provement, public education, the protective tariff, and the post- 
office, all of which are socialistic; and yet we have not socialism. 
And we never shall have socialism.so long as we hold fast to the 
principle that it is the natural right of every man to hold and 
enjoy whatever he can acquire without infringing upon the corre- 
sponding right of other men. 
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It is anticipated by some of George’s critics, who, however, can 
have taken little pains to understand his plan, that it necessitates 
the sacrifice of the many great advantages which undoubtedly go 
with the system of private land-ownership. That system as we 
have it took definite form about two centuries ago, when the last 
strong chain of feudalism was broken. Its establishment then 
marked a distinct advance in the development of the principle of 
personal liberty. Since that time it has been associated with many 
political and material improvements upon which all people of 
Anglo-Saxon lineage greatly pride themselves. Under it individ- 
uality and personal independence have been fostered. The security 
of possession, which is an element'of it, exerts a powerful influence 
towards the making of lasting improvements and towards thorough 
cultivation of the soil. Other advantages of the system might 
be specified and admitted. But under George’s plan houses and 
other improvements will be as secure as now. Individuality and 
personal independence will be promoted even more than now, for 
the land will be open to every man as a resource when all other 
resources fail. The plan threatens nothing that is good in the 
present system. Enumerate the present system’s advantages, 
label them, tell them over one by one, and then point out any one 
that will not also exist if George’s plan goes into effect. The 
matter may be tested thus: At present the tax on real estate falls 
in some small measure, say } per cent., on the land value, and yet 
we have all the advantages of private ownership of land; now sup- 
pose the tax to be taken off the houses and other improvements, 
and that, instead of the } per cent. which now falls on land values, 
an amount equal to 4 per cent. be levied; can any reason be given 
why we should not continue to have all that is advantageous in the 
present system? 

Finally, it is said that the proposed tax would “ruin the 
farmers.” The farmers for the most part are the descendants of 
the men who cleared this country of its forests, dug up the roots, 
piled the stones in strong walls, made the roads, and occasionally 
gave some attention to the savages while they were doing these 
other things. Is it the children of such man who are to be 
ruined? How are they to.be ruined? Is it by having the land 
again free and open before them almost as their fathers had it? 
Surely they who say ruzu do not measure their words; they must 
mean that the farmers will be “sort of” ruined. Let us consider 
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what truth there is in the prophecy so modified. The destruction 
of the speculative element in the value of land cannot hurt the 
farmers as aclass. The farmers do not hold their land, as they 
do their corn and potatoes, for sale. They hold it to use; and it 
will be every whit as useful when the speculative element of its . 
present value is wiped out. Only such farmers as desire to sell 
their farms run any risk, and even then only if their purpose is to 
invest the proceeds otherwise than in land; for if they wish to buy 
another farm they will find its price has fallen proportionally. 
How many farmers are likely to wish to sell their farms and invest 
the proceeds otherwise than in land? Are there more than one 
in a thousand? As to the burden upon the farmers of the tax on 
normal land values (i.¢., the value due solely to differences in fer- 
tility, situation, and generally in desirableness) it should be re- 
membered that by reason of cheap transportation, distance from 
market, so far at least as the great farming staples are concerned, 
is now in this country a very small factor in the value of land. It 
is said that the produce of Iowa farmers competes on favorable 
terms in the Eastern markets with the produce of Eastern farms 
grown three miles or more from a railroad station. So that the 
normal value of agricultural land will depend almost entirely upon 
differences in fertility and differences in situation so far as situa- 
tion affects the production of garden products, and so far as one 
situation may be more desirable than another for residence. Now, 
these differences are not very large so far as the land which the 
needs of the present population require to be cultivated is con- 
cerned. Hence for a long time, till population shall have greatly 
increased and recourse shall so be made necessary to much poorer 
lands than are now in use, the normal value of agricultural lands 
would be small and the tax would be small. Moreover, whatever 
the tax mgy amount to, there will be an offset against it in that . 
present taxes upon houses and other improvements and upon 
clothing, tools, and other commodities which farmers do not pro- 
duce, but have to buy, will be abolished or considerably reduced. 

So much for the consequences. What will happen no man can 
foresee with certainty, but, so far as probability goes, there appears 
to be no reason why we should flinch from pronouncing the judg- 
ment upon the justice of George’s plan which the argument would 
lead us to if consequences were’ left out of account altogether. 
We will now turn to objections of another sort. 
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Of all objections the one supported by the greatest weight of 
authority, and most confidently relied on, is that the change cannot 
justly be made without compensating present landholders, This 
objection, because it is free from timorous forebodings and appeals 
bravely to justice, deserves respectful and anxious consideration ; 
yet it is difficult to express it in full without at the same time sug- 
gesting the obvious answer to it. If the landholder be supposed 
to say, “ The land is my property, just as my coat or my house is 
my property ; manifestly you cannot take it or damage it without 
being bound to compensate me,” the obvious answer is, “ Of 
course; but why talk of compensation? If the land is your pro- 
perty in the same unqualified sense that your coat or your house 
is, that fact alone makes an end of George.” If it be said, ‘“ Ad- 
mitting all that George claims ; admitting that I have no better right 
to this land than all the rest of the people, yet I have always hon- 
estly thought that the land belonged to me exclusively ; and upon 
the dona fide belief that that was so I have laid out much money 
and have labored the best part of my lifetime,” the obvious 
answer is, “ You admit that the land is not yours. Why should 
others be kept out of their rights because of what you supposed ? 
If another man had your horse and you demanded it, what would 
you think of him if he made such a claim as you do now? How 
long would his protestations of honesty and good faith, even though 
you fully believed them, keep you from having the law of him, if 
he did not give up the horse or pay you its value?” If it be said, 
“ Both the nation and the state by their agents have encouraged 
the people to buy land, and they have in that way derived great 
benefits ; the nation by the federal constitution and the state by 
its constitution and statutes said to me that land could be acquired 
as absolute property ; I believed those representations ; I had no 
reason to suppose they were not true; I bought this land relying 
upon them; the nation and the state cannot now in common de- 
cency, to say nothing of justice, treat this land otherwise than as 
my absolute property ; their mouth is shut by their own words,” the 
obvious answer is, “ Assuming that you are right as to those repre- 
sentations being made, the same reasoning which shows that every 
man has a natural right to land, limited only by the equal right of 
other men, and that such right can be secured only by the govern- 
ment retaining the power to regulate the use of land so as to give 
all the people equal natural opportunities and keep them equal — 
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the same argument which shows this shows also that the men who 
made the constitutions and statutes which you refer to could not 
rightfully otherwise declare, and that they could not in any manner 
effectually suspend or alienate that power of regulation ; hence the 
men who, as you say, assumed in the name of the government to 
declare differently, exceeded their authority (as did that Louisiana 
legislature which attempted by contract to shave down the State’s 
sovereign power to make laws for the protection of the public 
health), and you cannot have acquired any rights even as against 
the government by relying on their representations.” If it be said, 
“ George was not born when I bought this land, and nobody 
had thought of that reasoning then or knew the natural law was 
so; it is not fair that I should be made the victim of a discovery 
as to what the law is, made after I paid my well-earned money for 
the land,” the answer is almost too obvious to be written: “If the 
law is not declared in your case, nobody will believe the law is so; 
other men will buy land and base their calculations on it as you 
have done; and when the question comes up again they will say 
not only all that you say now, but they will point to the decision 
in your case, and maybe those who have to pass judgment then 
will feel bound by that decision, and so the error will become fixed 
past remedy except by bloody revolution ; it often happens, when 
the law is found out to be different from what before it was under- 
stood to be, that somebody who had relied on the wrong under- 
standing, suffers ; the reports of the decisions of the courts contain 
many such cases; the judges are tormented by the hardship to the 
individual before them, but they must lay down the law as they see 
it to be, for their decision will affect the whole community for a 
long time; when a new mechanical invention, such as the steam- 
engine, is introduced, much capital that had been theretofore in- 
vested shrinks greatly in value, and skilled artisans in the trades 
displaced by such invention can no longer find employment save 
as ordinary laborers; yet nobody is so foolish as to say that the 
invention ought not to be introduced unless the capitalists and 
artisans who will suffer by it are first compensated; what reason 
is there for any different rule when a discovery is made as to what 
the law is? Remember, there are others than the landholders to 
be considered, — those other men who now have no land, but who, 
you admit, have as good a title as you have; how is justice to be 





1 Slaughter-House Cases, supra, 
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done to them if their rights are to be denied because you are not 
compensated ?”” Whatever way one turns the objection, the only 
real question appears to be whether the natural right of all men to 
the land and the inalienability of the governmental power to regu- 
late its use are proved. If they are proved, such regulation as may 
be required to equalize natural opportunities cannot justly be pre- 
vented by failure to provide compensation for the present land- 
holders. 

To make sure, let us imagine two concrete cases which shall pre- 
sent the landholder’s claim in as strong a light as possible. (1) 
Suppose a blacksmith to have saved from his hard toil $1,000, 
with which he has purchased a small house and lot of land, the 
house worth $500 and the land now worth $500. Plainly this 
house and lot stand to him precisely as did the $1,000 in the 
savings bank. They represent his labor, his thrift, his pluck, his 
temperance. Suppose now, George’s plan goes into effect, and 
then the blacksmith dies leaving orphan children with no other 
means of support than the proceeds of that house and lot, which 
will now realize but $600, the new system of taxation having wiped 
out $400 of the value of the land. Is this just? (2) Suppose 
a farmer to be in possession of outlying land which he has had no 
occasion to use and which was purchased by his grandfather from 
the government, all that the government asked having been paid 
for it. For nearly a hundred years the government has held the 
purchase-money, has had the use of it, has had the chance to in- 
vest it at compound interest, so that now as against the govern- 
ment it may be deemed to have increased many fold. Meantime, 
by the growth of population, the land has become very valuable, 
so that were the farmer to sell it he would receive many times as 
much as his grandfather gave for it. Is it just that the govern- 
ment should now virtually take away that land without returning © 
at least what it received therefor with fair interest? Consider the 
facts of these two cases well and see whether the question of jus- 
tice which they raise does not depend upon remoter considerations. 
Suppose a wealthy capitalist were to bring an action of ejectment 
against the blacksmith’s orphans, claiming that he had a better 
title. Would not the only question be whether he did have a better 
title? Can the decision of that question be affected in any manner 
by the hard case of the orphans or by the sterling virtues of their 
father? Everybody knows that such considerations must be rigor- 
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ously pushed aside, and that, though the orphans appeal most 
powerfully to the capitalist from the side of charity and mercy, 
they must be cast in the suit unless his claim of better title fails ; 
he must have his right, if he insists ; yea, if he demands it, the 
peremptory writ shall issue, though the orphans go upon the street 
to beg in cold and hunger. So in the farmer’s case, is it not the 
only question whether the title which the government patented to 
the grandfather was qualified or not? If that title is and always 
has been subject to the qualification that the government might at 
any time regulate the use of all the land within its jurisdiction so as 
to equalize the natural opportunities of all its people, destroying 
utterly this very title if necessary to accomplish that end, then the 
government itself as proprietor held the land before conveyance 
subject thereto ; it conveyed no higher title than rightfully it could 
convey, no greater interest than itself possessed ; and its grantees 
have had and enjoyed exactly what was paid for (viz., such title as 
the government had to convey), and of course cannot justly claim 
to have what was paid returned either with or without interest. So 
here too the controversy shifts back to the one controlling question. 

So far as the demands of justice are concerned, the objection 
that George’s plan is barred by the claim of existing landholders 
to compensation is of precisely the same character, and of as 
little weight, as would be a suggestion to the Supreme Court of 
the United States that a statute ought not to be declared uncon- 
stitutional or the decision of a lower court overruled because such 
statute or decision had stood many years, and the community had 
supposed it to be valid, parting with their money and making their 
calculations in that belief. We say now that the man who puts his 
faith in a municipal ordinance assumes the risk that the ordinance 
may be found to conflict with the statutes of the State. Wesay now 
that he who relies upon a statute does so at the peril that the statute 
may be held unconstitutional. Why do not the reasons which lead 
to these conclusions also compel us to say that he who lays out his 
money and his labor in reliance upon our written constitutions does 
so at the peril that those constitutions may be found and declared 
to be violative of the principles of right which underlie all positive 
laws. 

Other objections have been put forward against the proposed 
change of laws, but they all fall equally wide of the mark. A 
glance at three or four of them will show this. 
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It is said that there is still an abundance of unappropriated land 
in the West, and that in the East land is cheap a few miles from 
cities and railroads; that any one who craves land can get it by 
going to these. places ; and that, therefore, there is not, now, at any 
rate, any just ground of complaint against the present system. 
Now, is not this a clear begging of the question? The argument 
for the change is, that all the people have an equal right to the 
land, and that, therefore, if one is permitted to have the exclusive 
occupancy and use of a particular parcel, he ought to pay to those 
who are excluded from that parcel a sum of money representing 
the difference, in respect of desirableness, between that parcel and 
other land which is still open to them to occupy. How is this 
argument met by saying that other land is still open to occupa- 
tion ? 

Again; it is said to be unfair that a poor man should have to 
pay as much for the use of the land on which his cottage stands 
as the wealthy man pays for the land on which he has erected a 
palatial residence or a stately warehouse, even though the land is 
equally valuable in the two cases. But why? If the poor man 
and the wealthy man went to the same hotel, and took equally » 
good rooms, ought not one to pay for what he takes as much as the 
other, regardless of their means or the use they put the rooms to? 
The cases are parallel, unless there is a difference between the 
relation of the two men to the hotel and their relation to the land. 
This objection assumes that there is a difference without proving 
it, and, therefore, begs the only question there is. 

We are also told that material progress makes the condition of 
all the people better; George, it is asserted, is mistaken in suppos- 
ing that progress and poverty go hand in hand. Assume that 
George is wrong about this; what then? Suppose twelve men 
engaged as partners in a business which is very profitable ; sup- 
pose that five of the twelve take many times as much of the profits 
as by the partnership articles they are entitled to ; if the seven call 
upon the five to account, will it be open to the five to say that they 
left so much of the profits untouched that the share of each of the 
seven was more than he could have got in any other business? 
George contends that the natural rights of men stand for partner- 
ship articles, so far as the land is concerned, and that by means of 
the legal institution of private property in land, some men take 
more than their just share of the profits according to the articles. 

















CRITICISMS UPON HENRY: GEORGE 293 


The question is whether he is correct or not in that contention. A 
solution of this question is not helped by saying that every one 
_ makes a profit now and is going to make a larger one hereafter if 
we continue to progress. 

Another objection is that the value of land generally is not more 
than, nor so much as, the values in labor and capital that have 
been put upon it since its first settlement. But labor and capital, 
when applied to land, no more make stable changes therein than 
when applied to any other matter. After a time the form which 
they give to land and the changes they make in it, under the 
influence of natural forces, lose their distinctness, and eventually 
the land relapses to its natural condition unless additional labor 
and capital are laid out upon it. This is the tendency at all times. 
Hence it is immaterial how much labor and capital have been 
expended in the past upon a given parcel of land unless it can be 
shown that its present market value was caused wholly or partly 
thereby. Upon so much of present market value as can be shown 
to be due to this cause there would be no tax under George’s plan. 

It will serve no useful purpose to comment further upon objec- 
tions. Enough has been said to make it clear that George’s argu- 
ment has not been understood. That being so, it would be strange 
if critics did not go astray in their objections. 

Has every man, as against all other men, a natural right to land 
unlimited, save by the equal rights of others? Is it the primary 
function of government to secure to all its people their natural - 
rights, including the right to land? Can government do this 
unless it is possessed of an inalienable power to regulate at will the 
use of land in any manner that may be adapted to that end? Is 
the legal institution of private property in land inconsistent with 
such inalienable power, and with such natural right? Will the 
exaction and application to common uses of economic rent secure 
the right? These are the questions upon which the justice of the 
proposed legislation depends. Till they shall have been under- 
stood, considered, and argued by those competent to the task, it 
will never truly be said that George has been refuted. Meantime, 
with unquestionable sincerity, with remarkable energy and ability, 
and with the confidence which comes from unanswered reasoning, 
he is teaching the discontented masses of the people that théy 


have a real grievance. Samuel B. Clarke. 
‘NEw York. 
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TuHE following committee has been appointed by the Council of the 
Harvard Law School Association to award the prize offered for the best 
essay: Louis D. Brandeis, LL.B., ’77; Abbott Lawrence Lowell, 
LL.B., ’80; Winthrop H. Wade, LL.B., 84. 


TuE popular notion that the only thing necessary for the breaking of 
a will is a contest, does not seem well founded in the light of the ex- 
perience of the Surrogate Court of New York City. Of seven thou- 
sand wills probated in that court in the last six years, less than four 
hundred were contested, and of these but fifty were broken. 


A cuRIovs point came up recently in Massachusetts in the celebrated 
case of Stogdale v. Baker, in which the defendant was sued for mal- 
practice. On the fourth trial, before entering on the examination of 
witnesses, the counsel for the defence moved that the plaintiff should 
file a bond, with proper securities, for the payment of all the costs of 
the trial suit, in all the four trials, if, in this trial, the jury rendered a 
verdict for the defendant. The Court granted the motion. The ver- 
dict was subsequently given for the defendant. 


In the report of the Treasurer of the Association, the names of the 
contributors to the fund for increasing the instruction in Constitutional 
Law are given as follows: James C. Carter, Esq., of New York, $500; 
William G. Russell, Esq., of Boston, $100; George O. Shattuck, 
Esq., of Boston, $100; John Lowell, Esq., of Boston, $100; George 
Putnam, Esq., of Boston, $50; William Minot, Jr., Esq., of Bos- 
ton, $25; Robert M. Morse, Jr., Esq., of Boston, $25; James J. 
Storrow, Esq., of Boston, $50; A. Lawrence Lowell, Esq., of 
Boston, $25; Arthur L. Huntington, Esq., of Salem, Mass., $25. 


Tue case of Foster v. Wheeler, 36 Ch. D. 695, raises the question of 
the effect of a contract to enter into a contract. Mr. Justice Kekewich 
says he has examined a number of the definitions of contract in the 
books, among them an American, Mr. Parsons, and settles on the one 
given by Mr. Pollock as the most satisfactory. His definition is ‘‘ an act 
in the law whereby two or more persons declare their consent as to any 
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act or thing to be done or forborne by some or one of those persons for 
the use of the others or other of them.” Taking ‘an act in the law” to 
be a matter ** capable of having legal effect and concerned with rights 
and duties which can be dealt with by a court of justice,” the learned 
justice concludes that an agreement between A and B to enter into a 
contract at some future time is not a contract; but that an agreement 
by A with B that he will make a contract (as for a lease of land in this 
case) with C, is a contract in law that may be enforced. Specific per- 
formance not being asked for at the trial, he gives damages to the 
plaintiff. 

Lord Cairns’ Act, 1858, first gave the right to assess damages to the 
Court of Chancery, but limited it to cases in which the Court had 
jurisdiction to grant specific performance. The Judicature Acts, 1873, 
took away this limitation by providing that the High Court and the 
Court of Appeal shall give all remedies that seem just either upon a 
legal or equitable claim properly before them under the Acts. 

See Fry on Specific Performance, second edition, p. 552. 


A RECENT discussion of the medical jurisprudence of inebriety, at 
the December meeting of the Medico-Legal Society of New York, was 
excellently summed up by Ex-Judge Davis in the two following propo- 
sitions :! ** Hirst. That if—as all the medical experts there repre- 
sented concurred in holding —inebriety be a disease, it is the duty of 
medical men to lead the community at large in the use of proper mea- 
sures to extirpate the sources of that disease, or reduce them within the 
narrowest practicable limits, as is already done or attempted in the case 
of other diseases which afflict the community. Secondly. That the 
law treats inebriety, and must treat it, precisely like any other disease, 
that is to say, as no excuse for crime. If in a particular case the actual 
effect of inebriety is shown to be such that there was no criminal intent, 
—that is to say, no crime,—in such case it is not properly spoken of 
as an excuse for crime, but as a disproof of the existence of crime.” 

The ‘Daily Register”! suggests, in connection with expert testi- 
mony of medical men in such cases, that a ** provision should be made 
under which all expert testimony of a medical character shall be made 
independent of the selection of parties, and placed, in respect to im- 
partiality, though not perhaps in respect to controlling authority upon 
the jury, in a position like that of the Judge.” 


THE action of slander of title has become more common of late years 
under the influence of the sharp competition of modern trade. The 
nature of that action has been decided in the recent English case of 
Hatchard v. Mege,*? which was an action for falsely and maliciously 
publishing a statement injurious to the plaintiff’s trade-mark. The 
plaintiff died after the commencement of the action; the question arose 
whether the right of action survived to his personal representatives. 
It was held that, in so far as the claim was for the libel against the 
plaintiff, the right of action was put an end to by the plaintiff’s death ; 
but in so far as the claim was in the nature of slander of title for ma- 
liciously decrying the plaintiff’s property and producing special dam- 





1 The “‘ Daily Register,’’ Jan. 5, 1888. 2 18 Q.B.D. 771. 
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age to the plaintiff, this was not an action of libel, but was ‘rather 
in the nature of an action on the case for maliciously injuring a per- 
son in respect of his estate;” and being an action for injury to the 
plaintiff's property, the right of action survived his death and continued 
to his personal representatives. 

In the somewhat analogous case of Oakey v. Dalton,} an action for 
the infringement of a trade-mark, it was held that the injury complained 
of, being an injury not to the deceased plaintiff personally, but to his 
property in the trade-mark, the maxim Actio personalis moritur cum 
persona did not apply, and the right of action passed to the deceased 
plaintiff’s personal representatives as part of the personal estate. 


In the following extracts we present the substance of the recent circu- 
lar issued by the Council of the Harvard Law School Association : — 

‘* Since the publication of the last circular, in April, 1887, the num- 
ber of members has increased from 558 to 653. During the year 1886- 
87 six members have died and three have resigned, making the present 
membership of the Association 644. 

‘¢ The Council finds the most valuable and gratifying evidence of the 
good work done by the Association during the past year, in the increase 
of the number of students in the Harvard Law School at the opening 
of the present academic year. The Faculty of the Law School attribute 
this increase of students in no small degree to the influence of the As- 
sociation, and the Harvarp Law ReEvieEw of October, 1887, adds its 
testimony to this gratifying fact. . . . At a meeting of the Council, 
held November 19, 1887, a committee on the Harvard Law School, for 
which provision is made in the Constitution, was elected. The follow- 
ing gentlemen comprise this committee for the academic year of 1887- 
88: Abbott Lawrence Lowell, LL.B., ’80, Chairman; Louis D. 
Brandeis, LL.B., ’77; Winthrop H. Wade, LL.B., ’84. 

‘¢ The Council also voted to hold the next Annual Meeting and Dinner 
of the Association on Tuesday, June 26, 1888, the day before Com- 
mencement, at Cambridge. There will be an oration and addresses by 
eminent lawyers, and the Council will spare no efforts to make this 
meeting even more successful than the first. . . . 

‘¢ The Council is anxious to increase still further the membership of the 
Association. With a list of one thousand members, which is the least 
the Association ought to contain, there would be a surplus in the Treas- 
ury each year, derived from the annual dues alone, which could be 
most usefully and effectively expended in promoting the objects of the 
Association. 

‘* All persons receiving this circular are earnestly invited to join the 
Association, and can do so by sending their names and addresses to 
the Treasurer, Winthrop H. Wade, Esq., 10 Tremont street, Boston, 
Mass., and the sum of two dollars in payment of the initiation fee ($1) 
and the annual due ($1) for 1888. 

‘‘ The Treasurer has on hand about 250 copies of the Memorial Pam- 
phlet, published by the Association, which he will send to new mem- 
bers as their names are received. This pamphlet contains a full account 
of the organization and first general meeting of the Association, at 





1 35 Ch. D. 700. 
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Cambridge, November 5, 1886, including the oration of Hon. Oliver 
Wendell Holmes, Jr., and the addresses delivered at the dinner. 

‘¢ Each member is requested to notify the Treasurer of any change 
in his address as soon as it occurs; and new members, at the time of 
joining, are requested to send their names in full, with their home and 
business addresses. Present addresses of - members are wanted, not 
only for the use of the Association, but also for the new and extensive 
catalogue of all the former members of the Harvard Law School, now 
in preparation by the Librarian, Mr. John H. Arnold. This catalogue 
will be published early in June next, and it is expected that a copy will 
be sent free to each member of the Association.” 


In the work of Mr. Finch, Law Lecturer at Queen’s College, 
Cambridge, we recognize an undertaking which inaugurates in England 
the method of instruction established in this school by Professor Lang- 
dell seventeen years ago. Legal education in England may be said 
to be entering on a fourth stage. At a very early period the Inns of 
Court seem to have been, in effect, organizations clustering around the 
professors of the common law at London, maintaining the teaching and 
practice of the common law against the temporary popularity of the 
civil law.! But, by the end of the sixteenth century, they had lost 
this character, and up to the first half of the present century systematic 
legal education in England was stagnant. What was given at the 
universities does not seem to have had any great value placed upon it. 
Lord Brougham once said,? ‘* I won’t say it’s a humbug ; but it’s some- 
thing very like it. When I was attending lectures on the civil law in 
Edinburgh, they were all in Latin. A set of Latin questions were pro- 
posed after the lecture to the students. Very difficult, indeed, some of 
them might be to answer, if a proper answer were required ; but all we 
had to do was, if the question commenced with ‘ Vozne,’ we said 
‘Etiam;’ and if with ‘Az,’ we replied ‘Von.’” The office of a 
practising lawyer was the only place in which the law could be 
learned, if at all. The eminent authority just mentioned thus sketched 
the process of legal training in his day: ‘* It isa most melancholy state 
of things. There is nothing like education for law students now. 
When I was in the chambers of Mr. (afterwards Chief- Justice) Tindal, 
we seldom or never saw our master; we were told, ‘ Copy whatever 
you can lay hold of,’ and with that injunction we were left to our- 
selves; ” and Professor Dicey adds his testimony concerning the state 
of affairs at the present day: ‘* He is put to make bricks without straw, 
or rather without having even been taught how bricks are to be made. 
The oddity of the thing is that he, after all, gets in due time, mainly by 
the process of imitation, to make pretty tolerable bricks.” ‘Towards the 
end of the half-century an effort began towards a system more helpful 
and better suited to the dignity of the science of the law. The matter 
was taken up by the Society for the Amendment of the Law, and was 
vigorously discussed. A committee of inquiry of the House of Com- 
mons was appointed in 1846 to report on the state of legal education ; 
and a commission, including Vice-Chancellor Wood and Sir John 





1 Fortescue, De Laudibus, c. 48-9; Gneist, Eng. Const., i, 393; Foss, ‘on ii, 201, iv, 249; Re 
port of House of Commons Committee on Legal Education, 1846, p. 6; 1 Bl. 2 
2 12 Law Rev. 114. 
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Coleridge, was appointed in 1855 to report on the Inns of Court. 
Both these bodies recommended the establishment of a University 
of Law, under the control of the Inns; but the outcome seems to 
have been not much more than a zealous increase of the number of 
lectures by the Readers of the Inns. The old system was revivified, 
not materially altered. 

In 1871 (when Professor Langdell’s incumbency in this school had 
but begun) Professor Bryce and Professor Dicey came to the United 
States and visited several law schools. The Columbia Law School 
received from them the most favorable comment,' at the head of 
which was (and still is) Professor Dwight, a man of great personal 
magnetism. The idea of a University of Law was now again mooted 
by the Society for Legal Education, having at its head Lord Selborne, 
who carried through in 1873 the measure reforming the judiciary sys- 
tem. The principal material result seems to have been that the read- 
ers of the Inns were replaced by professors and tutors, the number 
being increased. Among these were included, in 1873, such scholars 
as Amos, Broom, and Hunter, and, in 1886, Pollock, Bryce, and Har- 
rison. An extension, within the last fifteen or twenty years, of the 
number and scope of the subjects required for the law degree at the 
larger universities. shows the wide workings of this spirit of improve- 
ment. In 1883 appeared Professor Dicey’s plea for the teaching of 
English law at the universities. Early in 1885 Mr. Finch visited the 
Harvard Law School, and by his lectures at Cambridge is now intro- 
ducing what may fairly be called, according to the ‘* Law Quarterly 
Review,” the method of Professor Langdell. In the fall of 1885 came 
Professor Pollock, and visited the Harvard Law School, and the 
impression produced by its method of instruction has been an important 
influence, as he tells us in the preface to his ** Treatise on Torts,’’ not only 
in his teaching but in his writing also. Whether Professor Dicey follows 
the case method or not we do not know. Mr. Finch has published a 
Selection of Cases on the English Law of Contract, Part J., and 
an inaugural address on Legal Education, its Aim and Method. 
The important features of this fourth stage of legal education in Eng- 
land are (a) the radical change in the source of instruction, — for it 
now begins to be given at universities by scholars holding university 
professorships, instead of in London by barristers under the auspices 
of the Inns of Court; (4) the adoption of the Langdell method by 
Mr. Finch, — for though there are strong reasons why it was natural to 
follow an American method, it seems somewhat noteworthy that the 
long-tried and thorough methods of legal education in Germany, for 
instance, should have been passed over, more especially as the genius of 
the English law student is not suited, according to eminent English 
authority,’ to the practice of oral discussion in class. 

It should be observed that, long before the present generation, resort 
was had to the professors of an American law school for suggestions 
upon legal education. In the legal reform discussions of 1840-56, the 
names of Professor Greenleaf and Mr. Justice Story were more than 
* once mentioned in connection with the proposed Law University.® 





4 moe VB an LO. Re 's Mag., at 127 and 209. 
in2L v. 88. 


: 3 ise Rev. 379; 12 sae 379; Report, supra, Append. p. 349-50. 
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~ THE LAW SCHOOL. 


IN THE MOOT COURT. 
Coram THAYER, J. 


Bispham v. Brown. 


THE opinion contains a sufficient statement of the facts. 

The plaintiff sues in contract, first, on an oral agreement by 
which he undertook to do certain work for the defendant upon his 
request, and the defendant, in consideration thereof, was to do certain 
work for the plaintiff, — alleging performance by the plaintiff and a 
refusal to perform by the defendant; and, second, for work and labor. 
The answer to both counts is a general denial. At the trial, at the close 
of the plaintiff’s testimony, the Court ruled that the action could not 
be maintained upon either count, and directed a verdict for the defend- 
ant. The case comes up on exceptions to these rulings. 

It appears that the plaintiff and defendant orally agreed on April 5, 
1882, that the plaintiff should convey to defendant two houses, and 
that the defendant, in consideration thereof, should pay the plaintiff 
$5,000 and give him a lease ox a certain hall for five years. By April 
10, the deed and lease were given, the money paid, and the agreement, 
so far, was fully executed. 

But it further appears that on the same fifth of April, ‘* after the 
above agreement was made, but during the same conversation, the 
defendant promised to put a hard-pine floor in the hall when the plain- 
tiff should request it; and that the plaintiff promised to cement the 
cellars in the two houses when the defendant should request it.”” This 
agreement also was oral; and when the deed and lease were subse- 
quently executed, it does not appear that anything was said about it. 
It was not inserted in those instruments or either of them. But, never- 
theless, within a few days, on April 15, the defendant requested the 
plaintiff to do the cementing, and he did it; and soon afterwards when 
the plaintiff called on the defendant to lay the floor in the hall, the 
defendant appears to have made no other objection to doing it than 
that he wished first to know for what use the plaintiff intended to let the 
hall. 

The situation, then, was this: The parties orally agreed to make 
reciprocal written transfers of property. During the same conversa- 
tion, but afterwards, they mutually agreed to do, each upon the request 
of the other, certain things to the property thus to be transferred. 
These agreements might, naturally and properly enough, have been 
inserted in the deed and lease; but they were not so inserted. They 
were not agreements which the law requires to be in writing; and 
they were not inconsistent with anything contained in either of the two 
instruments above named. That the parties, in executing these papers 
and omitting the oral agreements, meant no waiver or abandonment of 
them, is plainly indicated by the fact that, within a few days after the 
execution of the documents, one party called on the other to perform 
his part of it, and the latter complied; and this conclusion is supported 
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also by the defendant’s reply, when he was in turn called upon soon 
afterwards to perform his part. The written conveyance and lease 
appear then to have been made, not for the purpose of reducing the 
previous oral agreements to writing, but in order to partly excuse 
those agreements. 
The defendant, nevertheless, contends that the plaintiff, although 
he has performed his part of the oral agreement, cannot maintain this 
action against the defendant for refusing to perform it on his side. In 
sustaining this contention, the Court below adopted the defendant’s 
request for a ruling, and held that ‘*‘ no verbal agreement between the 
parties to a written contract and made before or at the time of the execu- 
tion of such contract are admissible to vary its terms or affect its construc- 
tion.” This ruling, and the general principle which it invokes, seem to 
be inapplicable to the facts of this case. The plaintiff is not seeking to 
fix upon the writings here any disputed interpretation or construction ; 
no question of that sort arises. Nor is he seeking to vary or add to the 
terms of the writings, in the sense of reading into them and making 
operative as if it were a part of them, that which is not therein ex- 
pressed. The bill of exceptions does not find any covenant or agree- 
ment in either the deed or lease; and we cannot assume that there was 
any other contract in either of them than such as is implied by law 
from the ordinary terms of such instruments. The oral agreements are 
in no way inconsistent with anything implied or expressed in the writ- 
ings. They leave them to their full operation, and only set up other 
and distinct matter relating to the property granted and conveyed, in a 
case where it plainly appears that the parties did not intend the writings 
to be the full expression of all their previous contracts relating to the 
property in question. There is no authority for the doctrine that a 
written agreement is exclusively taken to merge all previous and con- 
temporary oral contracts relating to the same subject-matter, even such as 
are not inconsistent with the writing; while in general this will be 
presumed as regards all such terms as would naturally and properly 
be inserted in the writings (and clear evidence will be required of the 
contrary), yet it is open to inquiry whether the fact be so or not. The 
question is one for the Court; and in determining it, there is no rule 
which limits the evidence to the contents of the writing itself. The 
doctrine, as regards this point, of such cases as Waumberg v. Young, 
15 Vroom, 331, and Hei v. Hiller, 53 Wis. 415, is not well sustained. 
The point is to be determined in the same manner as the questions 
whether the parties really have reduced the contract to writing or 
not, and whether they have adopted the writing as binding, — 
matters upon which the mere signature is never conclusive and all 
evidence ordinarily receivable is admissible. Buzzell v. Willard, 44 
Vt. 44; Fones v. Hardesty, 10 Gill & Johnson, 404, 416; Ludeke v. 
Sutherland, 87 Ill. 481; Linauv. Smart, 11 Humph. 308; Predle v. 
Baldwin, 6 Cush. 549; Chapin v. Dobson, 78 N.Y. 74; Morgan 
v. Griffith, L.R.6 Ex. 70; McCormick v. Cheevers, 124 Mass. 262; 
Graffamv. Pierce, 143 Mass. 386. The case of Eighmiev. Taylor, 
98 N.Y. 288, does not lay down a different doctrine. In Axgell v. 
Duke, 32 L.T. Rep. N.S. 320, the case went upon the point of fact 
that the parties intended the lease to contain their full agreement. 











THE LAW SCHOOL. 301 


Even if the plaintiff could not recover upon the express contract, as it 
is now held that he can, he would yet have a good cause of action on 
the second count, for work and labor. His contention under this head 
seems well sustained by the cases cited in the second division of his brief. 

Exceptions sustained. 


CLUB COURTS. 


SuPERIOR CouRT OF THE Pow-Wow. 

Defendant’s grantor covenanted for himself, his assigns, etc., that 
when he or they should use a certain party-wall to be erected partly on 
plaintiff’s land, he or they would pay to plaintiff’s grantor, his assigns, 
etc., one half the cost of said wall. In order that the plaintiff may 
succeed in this action it must appear that the right to sue has passed 
to the plaintiff, and that the liability to be sued has passed to the 
defendant. 

This is clearly not a covenant running with the land in equity, for 
such covenants are agreements not to do something ; the proper remedy 
for the breach of which is an injunction. Is this, then, such a cove- 
nant as would run with the land at law? Where the relation of land- 
lord and tenant exists, the liability of the parties is regulated by statute, 
and both the benefit and the burden of such covenants run with the 
land (32 Henry VIII. c. 34). This relation did not exist here, and it 
is tolerably well settled in England that in such a case the burden of 
the covenant does not run (Smith’s Lead. Cas. 8th Eng. ed. 103). 

Under some circumstances, however, the benefit of the covenant 
may run if the parties intend that it shall. If it relates to a thing not zz 
esse, the word §¢ assigns” must be expressly mentioned ; furthermore, the 
covenant must ‘‘ touch the use or enjoyment of the land; ” z.e., it must 
be of use to the covenantee as owner of the land with which it runs. 

Now, this is a covenant to pay money to the first builder, his assigns, 
etc. It cannot be said to benefit him as owner of any lot of land. It 
must be distinguished from a covenant to dig a ditch, for example, 
upon a lot of land the performance of which would benefit the cov- 
enantee or his assignee only if he were the owner of the lot. 

Upon the English view, therefore, neither the benefit nor the burden 
of this covenant runs. 

The American cases generally make the question turn on whether 
there is privity of estate between covenantor and covenantee. As 
the term ‘* privity” is loosely used, it has led to great confusion. The 
most satisfactory result is reached by the New York courts, which define 
privity as meaning the relation of landlord and tenant. Codes v. 
Hughes, 54 N.Y. 444; see also go N.Y. 663. 

In Massachusetts another view of privity obtains. ‘‘The same 
privity that exists between lessor and lessee exists between grantor and 
‘grantee where grant is made of any subordinate interest in land.” 
Morse v. Aldrich, 19 Pick. 449. In this view there is privity where 
an easement has been created, and a recovery would be allowed in the 
present case. Savage v. Mason, 3 Cush. 500. 

‘The Court is of opinion that the defendant is not liable, on the 
grounds that there is no tenure, and that the covenant cannot be said to 
be beneficial to the plaintiff as holder of the land. 


tb 
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LECTURE NOTES. 


As To THE EFFECT OF THE REQUIREMENTS OF THE STATUTE OF 
Fraups ON DECLARATIONS OR CREATIONS OF TRUSTS OF LANDs. 
— (from Prof. Ames’ Lectures.) — By the seventh section of the 
Statute of Frauds all declarations or creations of trusts of any lands, 
tenements, or hereditaments shall be manifested and proved by some 
writing signed by the party declaring such trusts. 

Three views have been advanced as to the effect of the statute in re- 
quiring a writing: — Firs‘.1 That the statute has introduced a new 
formality requisite to the validity of such a trust or contract. This view 
is untenable, since it would bar a subsequent memorandum. Second.? 
That the statute introduces a rule of evidence. This view has been 
countenanced by many writers, but is open to objection, since by it those 
cases are wrong which hold that, under the seventeenth section of the 
statute, the memorandum must exist at the time of the bringing of the 
suit; and the fact that the statute must be pleaded affirmatively, seems 
inconsistent with this view. Zhzrd.* That the statute has changed the 
procedure, giving a defence to the party to be charged. The effect 
of this view is, that if there are the common law requisites of a trust, 
there is a valid trust, though, if of lands, it is not enforceable unless 
there is a proper. memorandum, * 

Under this view, Gardner v. Rowe® was correctly decided. It ap- 
peared in that case that one Wilkinson, shortly before his bankruptcy, 
made a transfer of a lease by an indenture reciting that the property 
had originally been assigned to him upon trust for the transferee. I+ 
was held that the transfer could not be set aside by Wilkinson’s credit- 
ors, the jury having found that the original conveyance to him was in 
fact upon trust.® 

On the same principle, if an oral contract to sell land is made before 
the marriage of the grantor, and a conveyance in accordance with the 
contract is made after the marriage, his wife has no dower in the 
premises.’ Again, suppose that A agrees orally to convey land to B, 
and, later, agrees in writing to convey the same land to C. He then 
conveys to B, who has notice of the written contract with C. B is 
entitled to hold the land.® 

In Hutchinson v. Tindal® the complainant claimed the land in 
question by a title superior to that of the defendant. The defence was 





1 Smith on Contracts, p. 117; Marsh v. Hyde, 3 Gray, 331, 333- 

2 Browne on Statute of Frauds, § 115, and note a. : 

8 “The Effect of the Seventeenth Section of the English Statute of Frauds.”” 9 Am. Law Rev. 434. 

4 In Wheeling Ins. Co. v. Morrison, 11 Leigh (Va.), 354, at 365, the Court says: “‘A parol con- 
tract is not void by the Statute of Frauds, though its obligation may be repelled by the party sought 
to be bound by it. The protection is introduced for his benefit by the statute, and may, of course, be 
renounced by him. If he is willing to abide by it; if disdaining the mala fides of breaking his 
plighted faith, merely because the ceremonies of the law have been neglected, he recognizes the 
contract and confesses its obligations, shall it not be enforced? Let the unvarying course of equity cases 
answer the question. How can it be objected by a third person, that the contract which the party himself 
acknowledges and claims to be valid and binding upon him is not to be so considered? The pretension I ° 
conceive to be utterly without foundation.” 

5 3 Simon & Stuart, 346; Ames’ ‘‘ Cases on Trusts,’”’ 187. . 

6 Patton v. Chamberlain, 44 Mich. 5; ¥amison v. Miller, 27 N.J. Eq. 586; Siemon v. Schurck, 
29 N.Y. 598; Cramer v. Blood, 48 N.Y. 684; Powell v. Ivey, 88 N.C. 256; Hyde v. Chapman, 33 
Wisc. 391; Sackett v. Spencer, 65 Pa. 89; Ocean Nat. Bank v. Hodges,9 Hun. 161; Hays v. Reger, 
102 Ind. 524, accord. But see Smith v. Lane,3 Pick. 205; Holmes v. Winchester, 135 Mass. 299. 
Compare Bancroft v. Curtis, 108 Mass. 47. 

Oldham v. Sale, 1 B. — > 
8 Dawson v. Ellis, 1 Jacob & Walker, 524; Clark's admr.v. Ruck, 7 B. Monr. 583. 
® 2 Green, Chan. 357; Ames’ ‘‘ Cases on Trusts,” 194. 
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a secret trust, which the defendant was willing to carry out; but it was 
held that the allegations respecting the trust were not proved by the 
mere answer of the defendant, which was not responsive to the bill, 
and that the plaintiff must prevail. In Jamison vy. Miller‘ the Court 
said, referring to this case: ‘‘If the fact of a trust be proved by evi- 
dence competent to establish it as against the complainant, I see no 
reason, either in principle or the authorities, to doubt that an answer 
signed would be a sufficient manifestation of the trust to satisfy the 
statute, whether responsive to the bill or not.”* It would seem, there- 
fore, that in Hutchinson v. Tindal, if the secret trust had been proved 
by competent evidence, the allegations of the defendant would have 
been a good defence by way of plea. Therefore, the decision in the 
case is not consistent with Gardner v. Rowe. 





RECENT CASES. 





AcrENcY —IMPUTED KNOWLEDGE. — Ship-owners instructed a broker to reinsure 
an overdue ship, “lost or not lost.” The broker, while acting in this behalf, acquired 
knowledge material to the risk, which he did not communicate to the owners. The 
latter afterward secured a policy through another agent. The ship had, in fact, been 
lost some days before the insurance was applied for, but neither the owners nor the 
last agent knew it. He/d, that the owners could recover on this policy, the knowledge of 
the first broker not being attributable to them. Blackburn v. Vigors, 12 Ap. Cas. 531 


AGENCY-= LIABILITY OF PRINCIPAL FOR AGENT’S MISREPRESENTATIONS. — The 
general superintendent of a company, for the purpose of securing a loan from the 
defendants on his individual account, represented that he had grain stored in the com- 
pany’s warehouse, when, in fact, he had none. On his giving them a receipt for it in 
the name of the company, the defendants advanced the money. /e/d, the company 
is not liable on the receipt. But where the defendants had loaned money on a receipt 
identical with this one to a third party, the Court held the company liable. Planters’ 
Rice-Mill Co. v. Olmstead, 3 S.E. Rep. 647 (Ga.). 


ATTACHMENT. — Plaintiff conducted a saloon through an agent who had a license 
in his own name and represented himself as owner. Liquors were attached as the 
property of the agent. The plaintiff brought an action of replevin, and it was held 
that where the sale of liquor without a license is illegal, such property is not sub- 
oe to attachment, because it cannot be sold. Barron v. Arnold, 11 Atl. Rep. 298 
(R.I.). 


BILL OF LADING= PERILS OF THE SEA.— Rats gnawed a hole in a pipe connect- 
ing the bath-room of a vessel with the sea, and sea-water entered and damaged the 
cargo. It was held, reversing a decision of the Court of Appeal,.that the injury was 
caused by a peril of the sea, within the exception in the bill of lading, and the carrier 
was not liable. A peril of the sea is “a sea damage, occurring at sea, and nobody’s 
fault.” Hamilton v. Pandorf, 12 Ap. Cas. 518. 


CHECKS — ForGED SIGNATURE. — A forged check was paid by the bank on which 
it was drawn, and the drawer did not discover the forgery for seventeen days after his 
book was balanced up and the check returned. He then gave notice to the bank. It 
was held that it was not too late for him to set up the forgery. The Courts distin- 

uish between checks in which the amount is raised and those in which the signature 
s forged. A depositor has a complete right to assume that the bank has only paid 
the checks signed by himself, and is under no obligation to investigate for the benefit 
' of the bank. If he gives notice of a forgery whenever it comes to his notice, it is the 
most that can be required of him. Cincinnati National Bank v. Creasy, 18 Weekly 
Law Bulletin, 410 (Superior Court of Cincinnati). 





1 a7 N.J. Eq. 586, at 593. ® See also Patton v. Chamberlain, 44 Mich. 5. 
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CONSTITUTIONAL LAW— ACTION AGAINST A STATE. — The State of Virginia put 
such restrictions upon the method of proving its tax receivable coupons as to impair 
its contract obligation within Article IL, Section 10, of the Constitution. The Act 
also provided that the State officers should at once bring suit against those tendering 
coupons without, the requisite proof as delinquents. ¥é/d, that under the eleventh 
amendment the Circuit Court had no jurisdiction to enjoin the officers from bringing 
such suit. Osborn v. Bank, 9 Wheat. 738, see supra, p. 223, in which State officers 
were enjoined from seizing property for taxes in pursuance of a levy under an uncon- 
Stitutional State law, and Poindexter v. Greenhow, 114 U.S. 270, in which the trea. 
surer of Virginia was enjoined from collecting taxes by distress after a tender of 
coupons, were both distinguished on the ground that the defendants were enjoined in 
those cases as individuals; the State was not a party at all. As individuals they must 
make out their defence under the law of the United States, and the State statute, 
being unconstitutional, would not be regarded. In the present case the only party 
bringing the suit against which an injunction is asked is the State, though of necessity 
represented by its officers. Harlan, J., dissented, holding that the cases were not dis- 
tinguishable. Virginia Coupon Case, Ex parte Ayers, 8 Sup. Ct. Rep. 164. 


CONSTITUTIONAL LAW — PROHIBITORY LIQUOR Law. — It is within the police 
power of a State to prohibit the manufacture and sale of intoxicating liquors, and 
although it results in greatly diminishing the value of property engaged in the busi- 
ness, it is not depriving “ any person of life, liberty, or property without due process 
of law.” Mr. Justice Field dissents, on the ground that, conceding the right to stop 
the use of property for purposes deemed injurious to society, the State has not the 
right to destroy any property, which might be used for other purposes, without com- 
pensation to owners. He thus objects particularly to the clause which gives power 
“to shut up and abate such place by taking possession thereof and destroying all 
intoxicating liquors found therein, together with all signs, screens, bars, bottles, glasses, 
and other property used in keeping and maintaining said nuisance.” J/ugler v. State, 
36 Alb. L.J. 525 (U.S. Sup. Ct). 


CONSTITUTIONAL LAW— REGISTRATION OF VOTERS. —A law which requires the 
voter to register on one of four days, the last one being ten days prior to the elec- 
tion, is unconstitutional as hindering the free exercise of suffrage. State v. Conner, 36 
Alb. L.J. 444 (Neb.); 34 N.W. Rep. 499,s.c. See Kinneen v. Wells, 144 Mass. 497. 


CONSTITUTIONAL LAW— VESTED RIGHTS. — An Act of Congress of March 3, 
1887, annulled the charter of the Mormon Church which had been granted by the 
legislative assembly of Utah, dissolved the corporation, and authorized proceedings 
to wind up its affairs and have certain property declared forfeited to the school-fund 
of the Territory. A bill was filed under this act, and it was held that a charter from 
a territorial government gives no vested rights, since it must be deemed to be accepted 
with knowledge that the United States has authority to change or repeal it. United 
States v. Church of Fesus Christ of Latter-Day Saints, 15 Pac. Rep. 473 (Utah). 


CONTRACT — CONSIDERATION. — The rule that the acceptance of part payment 
for a debt is no consideration for the extinguishment of the debt has no application 
where property instead of money is received. Hasted v. Dodge, 35 N.W. Rep. 462 
(Iowa). 

Mutual promises by husband and wife to drop all differences and perform certain 
duties toward each other are without consideration as being promises to do what they 
are already bound to do. Miller v. Miller, 35 N.W. Rep. 464 (Iowa). 


CONTRACT — OUSTING THE COURTS OF THEIR JURISDICTION. —- One who had 
undertaken to construct a certain section of a railroad, agreed that the estimates of 
the work made by the company’s engineer should be conclusive against him, “ without 
recourse or appeal.” ‘The contractor was dissatisfied, and brought an action. It was 
held that the stipulation to abide by the estimates of the engineer was not binding 
even in the absence of fraud or mistake. Louisville, etc., R. Co. v. Donnegan, 25 Cent. 
Law Jour. 513 (Ind.). 

' The case is criticised in a note, and the. authorities are examined at considerable 
ength. ; 


DomiciLE~— STUDENT’s RIGHT To VoTr.— A student at college may acquire 
legal residence so as to be entitled to vote where the college is located, if he, in good 
faith, elects to make that his home to the exclusion of all other places; and this 
though he may intend to leave the place at some fixed time or at some indefinite 
period in the future, P¢edigo v. Grimes, 13 N.E. Rep. 700 (Ind.). 
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Equity JURISDICTION — FRAUDULENT PROMOTER OF MARRIAGE LIABLE TO 
IssuE.— A devised land to B, but if he died without issue to C and his heirs. B 
conveyed to D. D, becoming alarmed lest B should die without issue, represented 
to the plaintiff’s mother that B had a fine property left to him, which would go to the 
heir, and thus induced her to marry B. The plaintiff, the sole issue of the marriage, 
filed a bill against D fora conveyance of the land. e/d, equity will treat D as a con- 
structive trustee for the plaintiff, and compel him to convey. Piper v. Hoard, 13 N.E. 
Rep. 626 (N.Y.), affirming the decision of Supreme Court. 

The Court go upon the ground that one who makes a representation as to the 
estate of the proposed husband, forming an inducement to the marriage, is bound to 
make it good in the manner represented. The plaintiff, being the issue, is considered 
to have all the rights of her mother, especially since, if the representation had been 
true, all the property would have gone to the plaintiff. Upon legal principles the 
result reached by the Court seems somewhat extraordinary. No authority is cited 
that in the least sustains the proposition, that D’s misrepresentation about his pro- 
perty to the mother made him a constructive trustee for the mother, and so for her 
heir. Her remedy was at law for deceit. It may be possible to conceive that D’s 
fraud was an equitable tort toward the unborn issue, but the right to the kind of relief 
here given by no means follows. 


EVIDENCE — LETTER-PRESS COPIES. — “ Letter-press copies are but copies, and 
cannot be introduced if the originals be unaccounted for, and it is not shown that they 
Could not have been produced at the trial.” State v. Halstead, 35 N.W. Rep. 457 
(Iowa). 


EVIDENCE, PAROL.—In an action on a promissory note, evidence that the de- 
fendant was not to pay except from sales of a patent washing-machine, and that that 
machine was so worthless that nothing was realized from such sales, is not admissible. 
De Long v. Lee, 34 N.W. Rep. 613 (Iowa). See also Mason v. Mason, 34 N.W. Rep. 
208 (Lowa); Appeal of Potts, 10 Atl. Rep. 887 (Pa.); Merchants’ Exch. Bank v. Luckow, 
35 N.W. Rep. 434 (Minn.). 


EVIDENCE — PERFORMANCE OF A CONTRACT. — Defendant agreed to pay $1,000 
for a page advertisement in a certain publication, on a guaranty that 100,000 copies 
would be mailed. In an action for the money it was proved that the full number of 
copies was delivered to the Brooklyn post-office, and that postage was paid at second- 
class rates. But it was also brought out that the publication was not entitled to 
transmission as second-class matter, and it was decided that performance was not 
made out, since there is no presumption that matter accepted at a post-office reaches 
its destination, unless the postal laws are complied with. Brundage v. Sheffield, 32 
Daily Register, 1117 (New York City Court). 


EVIDENCE — WITNESS. — On grounds of public policy a wife is not a competent 
witness for or against her husband in criminal cases in the United States Courts. 
* United States v. Fones, 32 Fed. Rep. 569. 

A note states modifications of this common-law rule, which are recognized in many 
jurisdictions in this country. 


FIXTURES, RIGHT TO REMOVE. ~—A tenant who accepts a new lease does not 
thereby lose his right to remove fixtures unless the new lease expressly covers them, 
thus showing that such was the intention of the parties. Second Nat. Bank v. Mer- 
rill, 34 N.W. Rep. 514 (Wis.). See contra, Loughran v. Ross, 45 N.Y. 792; Watriss 
v. First Nat. Bank, 124 Mass. §71. 


FRAUD.— A mortgagee was fraudulently induced to assign the mortgage on the 
supposition that she was merely extending the time. é/d, that nothing passed by 
the assignment, even to an innocent holder. Herchmer v. Elliott, 23 Can. Law Jour. 
414 (Ch. D. Can.). 


LARCENY — INvITO Domino. — The keeper of a betting stand decamped with the 
money that he had taken in. He was prosecuted for stealing and convicted. A 
point was reserved as to whether there was any evidence of stealing to go to the jury. 
The conviction was affirmed, the Court holding that there was evidence of a precon- 
certed design to get the money by a trick, and, as the owners never intended to part 
with it except in a certain event which did not happen, the offence was larceny. 
Regina v. Buckmaster, 22 Law Jour. 166 (C.C.R.). 


MORTGAGE, CHATTEL — RESERVATION BY MORTGAGOR OF RIGHT TO SELL.— 
The furniture in a hotel was sold and mortgaged back to secure the unpaid purchase- 
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money. The vendees reserved the right to sell any of this furniture for the purpose 
of purchasing other and better furniture to put in the hotel. Hée/d, that the mortgage 
was void aé initio as to creditors and incumbrancers. . Brasher v. Christophe, 15 Pac. 
Rep. 403 (Col.). 


MORTGAGE, CHATTEL— TITLE TO INCREASE.— Under the Maryland Code a 
chattel mortgage is good without possession if it is recorded. Such a mortgage was 
given on “ fifteen shoats.” Nearly ten years later remote descendants of these shoats 
were sold under an execution against the mortgagor, who had never given up posses- 
sion. The mortgagee claimed them against the vendee and succeeded. Cahoon v. 
Miers, 11 Atl. Rep. 278 (Md.). 

This seems to be logical enough, but it suggests very pointedly the propriety of 
further legislation if a mortgage of chattels is in any case to be held good against 
third persons without a change of possession. 


PATENT — DRIVEN WELLS. — Section 7 of the Act of March 3, 1839 (5 Stat. 354), 
has been interpreted as rendering unpatentable any invention publicly used more than 
two years before a patent is applied for, even though such use be without the know- 
ledge or consent of the inventor. And on this ground the “ Driven Well” patent has 
been overthrown, after withstanding for twenty years persistent attacks in the Circuit 
and Supreme Courts. See Zames v. Andrews, 122 U.S. 40; Andrews v. Hovey, 8 
Sup. Court Rep. ror. 


PROMISSORY NOTES — BANKRUPTCY OF MAKER AND INDORSER. — The holder of 
a note received a dividend from the indorser’s assignees in bankruptcy, and was then 
allowed to prove for the whole amount of the note against the bankrupt estate of the 
maker. He could recover only the balance due. Southern Michigan Nat. Bank v. 
Byles, 34 N. W. Rep. 702 (Mich.). 


QuasI-CONTRACT — STATUTE OF FRAUDS. — The plaintiff contracted orally with 
the defendant that the latter should instruct his son in dentistry for two years for a 
certain consideration. After a few months the boy left defendant, and the plain- 
tiff sues on guantum meruit, for his services. Held, the contract not complying with 
the statute of frauds cannot be set up by the defendant as a defence. /reeman v. 
Foss, 14 N.E. Rep. 141 (Mass.). 


SALOON-KEEPER. — Plaintiff and one F became intoxicated on liquor furnished 
them by the defendant in his saloon. F pinned a piece of paper on plaintiff’s back 
and set fire to it, and serious injuries resulted. The defendant was held liable. 
“ When one enters a saloon or tavern, opened for the entertainment of the public, the 
proprietor is bound to see that he is properly protected from the assaults or insults, 
as well of those who are in his employ as of the drunken and vicious men whom he 
may choose to harbor.” Rommel v. Schambacher, § Lancaster Law Review, 8 (Com. 
Pleas, Philadelphia Co., Pa.). 


TRUSTS, CONSTRUCTIVE — CONFIDENTIAL RELATION. — Plaintiff purchased land 
of acorporation. The latter was indebted for a part of the purchase-money, and an 
action was brought to compel payment or a sale of the land. An officer of the cor- 
poration assured the plaintiff that his title would be made good. A sale was ordered; 
this officer became the purchaser, and then refused to confirm the plaintiff’s title. 
Held, that as between the parties the title to the property would be treated as in pre- 
cisely the same situation that it was in when the plaintiff was assured that his rights 
would be protected. Allen v. Fackson, 13 N.E. Rep. 840 (IIl.). 

Compare Appeal of McCall, 11 Atl. Rep. 206 (Pa.); Fenninas v. Langdon, 11 Atl. 
Rep. 212 (Pa.), and cases collected in Ames’ Cases on Trusts, 291, n. 


WL. — Errect or CopiciL. — Chas. O’Conor put a clause in his will releasing 
all demands against the persons named “in this will.” Later he executed a codicil 
republishing the will with a bequest to the defendant. Nothing was said about re- 
leasing any demands against him. The executor now sues for a $50,000 fee of his 
testator for services in the Tennessee bondholder’s case. He/d, the word “ will” did 
~ include the codicil. Sloane v. Stevens, 25 Cent. L.J. 540 (N.Y.); 13 N.E. Rep. 

18, S.C. 





